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SraTEMENT OF Questions PRESENTED 


In disapproving under Section 15 of the Shipping Act, 
1916, Agreement No. 6200-8, and in refusing to permit the 
use of the Conference’s dual rate contract in the entire 
trade covered by the Conference Agreement, 


(1) Whether the Commision erred as a matter of law 
in concluding that Section 15 of the Shipping Act requires 
that carriers in the Great Lakes section of the Conference 
be free to establish their rates independently ; 


(2) Whether the Commission’s conclusion that it can- 
not approve under Section 15 a three-fourths vote require- 
ment in the Great Lakes section of the Conference, if the 
provision presently permits one carrier to exercise a 
practical veto over the rate-making decision of that section, 
was contrary to law; 


(3) Whether the Commission’s conclusion that exten- 
sion of the Conference’s dual rate contract to the Great 
Lakes would contribute to the diversion of cargo from the 
Lakes was supported by and in accordance with reliable, 
probative and substantial evidence; 


(4) Whether the actions of the Commission in disap- 
proving Agreement No. 6200-8 and in refusing to permit 
use of the Conference’s dual rate contract in the entire 
trade covered by the Conference Agreement was an abuse 
of discretion ; 


(5) Whether the actions of the Commission in disap- 
proving Agreement No. 6200-8 and in refusing to permit 
use of the Conference’s dual rate contract in the entire 
trade covered by the Conference Agreement was arbitrary 
and capricious. 


STATEMENT oF Questions PRESENTED 

JURISDITIONAL STATEMENT 

STATEMENT: (OP cRUACTS! foccscheiecsseccstoe aia daancsasucnicelpiacsacsvbesse 
Statutes Ixvotvep 

SraTeMENT oF Poryts.. 

Summary or ARGUMENT. 

ARGUMBENT: 


I—Section 15 of the Act does not require the 
Carriers in the Great Lakes Section to be free 
to take independent action 


IIl—The Commission erred in disapproving the 
three-fourths vote requirement in the Great 
Lakes Section 


III—The extension of the conference’s dual rate 
contract to the Great Lakes should have been 
approved 


IV—The Commission’s decision was an abuse of 
its discretion 


V—The Commission’s decision is contrary to its 
own policy 
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JURISDICTIONAL STATEMENT. 


These petitions are for review of the report and orders 
of the Federal Maritime Commission (Commission) served 
on June 24, 1965 and August 26, 1965 in the Commission’s 
Docket No. 1166—IJn the Matter of Agreements Nos. 6200-7, 
6200-8, 6200-B—U. S. Atlantic & Gulf/Australia-New Zea- 
land Conference under the Shipping Act of September 7, 
1916, ¢.451, 39 Stat. 728, as amended, 46 U. S. C. A. §$801- 
842 (hereinafter referred to as the ‘‘Act’’). Review is 
sought and the jurisdiction of this Court is based upon the 
provisions of the Act of December 29, 1950, ¢.1189, 64 Stat. 
1129-1132, as amended, 5 U. S. C, A. 1031-1042. Venue 
in this Court is based upon the Act of December 29, 1950, 
¢.1189, Section 3, 64 Stat. 1130, as amended, 5 U. 8. C. A. 
1033. 

Pleadings showing the existence of jurisdiction are 
found in the petitions to review filed with this Court (JA1, 
Fp 285 Hf) 


StateMENT oF Facts. 


The U. S. Atlantic & Gulf/Australia-New Zealand Con- 
ference (Conference), the petitioner, is a group of steam- 
ship carriers serving the trade between United States 
Atlantie and Gulf ports and ports in Australia and New 
Zealand operating under an agreement pursuant to which 
the parties establish agreed rates and conditions for the 
carriage of cargo in this trade. The agreement was 
approved by the Federal Maritime Commission’s predeces- 
sor pursuant to Section 15 of the Act on January 14, 1938 
and all amendments in effect have also been approved by 
the Commission. The Commission has assigned to this 
agreement F. M. C. Agreement No. 6200. 

Petitioner filed two amendments to this agreement, 
F. M. C. Agreements Nos, 6200-7 and 6200-8, as well as a 
supplementary agreement. F. M. C. Agreement No. 6200-B, 
with the Commission for approval, and notices to this effect 
were published in the Federal Register on September 5 
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and 20, 1963. By an order dated December 10, 1963 (JA54) 
the Commission instituted an investigation to determine 
whether these agreements should be approved, disapproved 
or modified pursuant to Section 15 of the Act. On February 
11, 1964, the Conference moved to amend the order of inves- 
tigation to make clear that a question to be decided in this 
proceeding was whether the Conference should be granted 
the right to utilize its form of exclusive patronage (dual 
rate) contract in the expanded scope of the Conference 
proposed by Agreement No, 6200-8, and the motion was 
granted by order of April 21, 1964 (JA123). <A further 
amended order was issued on May 6, 1964 (J.A127). 

Agreement No. 6200-8 (JA114) proposed to expand the 
scope of the Conference to include service from Great Lakes 
and St. Lawrence River ports to ports in the Conference’s 
destination area. Rates and conditions of carriage appli- 
cable to the Great Lakes trade, it was proposed, would be es- 
tablished by a new Great Lakes Section of the Conference, 
made up of signatories to the Conference agreement who 
served or gave satisfactory evidence of their intention and 
ability to serve the Great Lakes trade. If a carrier failed 
to maintain two sailings during the Great Lakes navigation 
season, it would lose its vote in the Section until it gave 
satisfactory evidence of its intention and ability to operate 
a regular service from the Lakes. 

Action by the Great Lakes Section of the Conference 
would require a three fourths vote of the members of the 
Section. If this Section determined to set a rate lower than 
that in effect on the same commodity from the other Con- 
ference areas, it would be necessary to get the consent of 
the Conference as a whole. 

The Conference further proposed to similarly extend 
the scope of its exclusive patronage (dual rate) contracts 
with shippers to include the Great Lakes. Under this con- 
tract, shippers who agree to ship cargo exclusively via 
Conference lines in the trade covered by the contract are 
given a 15% discount on freight rates. 

The Conference decided on the specific provisions pro- 
posed for very practical reasons. The only Conference 
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member serving the Great Lakes at that time was A/B 
Atlanttrafik (Atlanttrafik), which inaugurated regular 
service from the Lakes to Australia and New Zealand in 
1960. Two Conference members, American & Australian 
Steamship Lines (A & A) and Port & Associated Lines 
(Port), however, planned service from the Great Lakes. 

Atlanttrafik advocated the Great Lakes Section and 
proposed the three-fourths vote required for action by the 
Section because it felt that the other lines should not be 
able to out-vote it and change its rates and pattern of 
service, because it was a pioneer and the established service 
in the trade. (JA145). The Great Lakes section and the 
three-fourths vote requirement eliminated this possibility 
while the trade was developing. -As long as there were 
only three lines in the Section, Atlanttrafik had a practical 
veto on Section action under the three-fourths vote provi- 
sion. But as the trade matured and more lines joined the 
Section, the other lines were assured by the three-fourths 
requirement that Atlanttrafik could not stand in the way 
of future developments. 

On the other hand, there were six Conference members, 
three serving or planning to serve the Great Lakes. and 
three who did not serve the Lakes. The Great Lakes 
service is a new one, based on the St. Lawrence Seaway 
which opened in 1959. Not enough cargo has so far 
developed to assure all lines filled vessels, and the competi- 
tion for cargo bookings is keen. Great Lakes shippers 
have been successful in forcing Great Lakes Conferences 
to approve ruinously low rates in order to secure ship- 
ments for its members faced with non-conference competi- 
tion. (JA165). At times, rates have been established below 
the rates on the same commodity from the Atlantic or 
Gulf coasts even though carriage of cargo from Great 
Lakes ports usually involves extra steaming through the 
St. Lawrence Seaway. The distance from Chicago to 
Montreal is approximately 1300 miles. Transit time from 
Chicago to Australia is 54 days, while from New York, it 
is 26 days (JA142, 145). The establishment of rates from 
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the Great Lakes lower than the comparable rate from the 
Atlantic & Gulf coasts is thus normally unjustified, but 
furthermore, such rates obviously tend to force down the 
rates from the Atlantic and Gulf. 

Non-conference carriers have succeeded in securing 
large cargo bookings of automobiles, for instance, at rates 
below the Atlantic and Gulf rate. OSK Line (Osaka, 
Shosen, Kaisha, Ltd.) was able to do this in 1961 by 
carrying them by way of Japan. (JA146). Orient Mid- 
Kast Lines also used cut-rates to take Chrysler cargo away 
from <Atlanttrafik in 1962. Neither carrier returned to 
serve the Lakes. In 1964, a new carrier, Federal Common- 
wealth Lines, took American Motors shipments to Australia 
at rates below the Conference Atlantic and Gulf rate. 
(JA143-4). Automobiles are a substantial part of the cargo 
moving from the Lakes to this area to lose. The Chrysler 
movement alone represents a million dollars in freight 
revenue (JA162). The temptation to lower rates dras- 
tically to secure this business is clear, Similar pressure 
to reduce rates comes from other major shippers, such as 
Dow Chemical (JA165). Accordingly, the members of 
the Conference serving only the Atlantic and Gulf coasts 
needed assurance that rates from the Lakes to Australia 
and New Zealand were only set below the comparable 
Atlantic and Gulf rates by the Great Lakes Section when 
conditions clearly warranted it. Thus Agreement No. 
6200-8 proposed that rates below Atlantic and Gulf levels 
could only be set by the Great Lakes Section with the con- 
sent of the Conference as a whole.* 

A distinguishing characteristic of the Great Lakes trade 
is that the Lakes route is closed to navigation during the 
Winter. When the Lakes are closed to navigation, 
shippers normally use Atlantic or Gulf ports. In addition, 
because of the long transit time, shipments are made from 
Atlantic and Gulf ports by Great Lakes shippers even when 


riginally proposed that the consent be by 
2 ed ql ne Examir ors recommendation that this be 
Q 2, vote, the requirement for all other Conference 
action. 
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the Lakes route is open where expeditious delivery is 
important. 

The expansion of the coverage of its dual rate contract 
to include the Great Lakes would help the Conference to 
establish more regular service from that area by offering 
the Conference members protection from large shippers 
who play the Great Lakes carriers against each other to 
reduce rates to a point where expanded service is uneco- 
nomical. The increase in scope, furthermore, is logical 
in view of the year-around service offered by the Confer- 
ence lines from the Atlantic and Gulf coasts. The Great 
Lakes shippers who depend on the Conference’s regular 
service during the winter months would be encouraged to 
support the establishment of increased regular Confer- 
ence service to their area during the Lakes navigation 
season. 

The Examiner, after hearings, recommended that the 
proposals of the Conference be approved. (JA110-11). 

The Commission, however, while approving the exten- 
sion of the Conference Agreement to include the Great 
Lakes and the creation of the Great Lakes Section, refused 
to approve the provision requiring a three-fourths vote for 
action by the Section or the requirement that the consent 
of the Conference as a whole be secured for rates set by 
the Section below those from the Atlantic and Gulf. It 
also refused to approve the use of the Conference's dual 
rate contract in the entire trade covered by the Conference 
agreement. However, it announced that it would permit 
the use by the Conference of a separate dual rate contract 
covering only the trade from the Great Lakes to Australia 
and New Zealand. (JA15-17, 19-20). 

The decision refused to approve the three-fourths vote 
in the Section because it noted that only three members of 
the Conference were eligible for membership in the Great 
Lakes Section and thus the requirement of a three-fourths 
vote ‘‘permits one carrier to exercise a practical veto over 
the rate making decisions of that section. We cannot 
approve such an arrangement.’’ (JA19). Commissioner 
John 8. Patterson dissented on this point. 
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The Commission refused to approve the provision 
requiring consent of the Conference to rates set by the 
Section below Atlantic and Gulf rates based on the portion 
of Section 15 of the Act which provides: 


““No.... agreement shall be approved, nor shall 
continued approval be permitted for any agreement 
(1) between carriers not members of the same con- 
ference or conferences of carriers serving different 
trades that would otherwise be naturally competitive, 
unless in the case of agreements between carriers, 
each carrier, or in the case of agreements between 
conferences, each conference retains the right of 
independent action.’’ 


The Commission said: 


“Although it is true that section 15 does not 
require the right of independent action on the part 
of the individual carriers within a single conference, 
the arrangement contemplated by Agreement 6200-8 
is the same, in practice, as that which Congress 
sought to prohibit.’’ (J.A16-17). 


The Commission did not permit the inclusion of the 
Great Lakes in the Conference’s dual rate contract, for 
the following reason: 


“One dual rate contract covering both the Atlan- 
tie and Gulf as well as the Lakes would also effectively 
lessen the bargaining power of Great Lakes shippers 
since they would be forced to accept conference rates 
from the Lakes or conference rates from the Atlantic 
and Gulf although satisfactory service could other- 
wise be obtained in the Lakes. This situation is 
harmful not only to the shipper, but to the develop- 
ment of the Great Lakes as a trading area. The 
extension would hinder Lakes development and would 
in fact contribute to the diversion of cargo from the 
Lakes. For example, a shipper might be required to 
use unsatisfactory conference service from the Lakes 
or move cargo overland to the Atlantic or Gulf, even 
thongh satisfactory nonconference service might be 
available in the Lakes. This is discriminatory to 
Lakes ports.’’ (JA20). 


° 
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Commissioner George H. Hearn dissented on this point. 
The Conference thereupon filed these petitions for 
review. 


Sratutes INVOLVED. 


The relevant parts of all statutes involved are set out in 
the Appendix. 


SraTEMENT OF PorntTs. 


I. The Commission’s interpretation of a provision of 
§15 of the Act as requiring carriers in the Great Lakes 
Section to be free to take independent action on rates is an 
error of law for two reasons: 


(1) the statute applies to trades ‘‘that would otherwise 
be naturally competitive.’? These trades are naturally 
supplementary not competitive. 


(2) The Commission’s interpretation of this language 
was put forward by its predecessor, the Federal Maritime 
Board, when this provision was proposed, and it suggested 
alternative language to make its interpretation clear. The 
suggested language was not included in the provision and the 
interpretation was specifically rejected by Congress. 


II. The Commission’s decision that it cannot approve 
the three-fourths voting requirement under section 15 of the 
Act is clearly in error because Congress in 1961 expressly 
left the question of the approval of voting requirements 
in excess of a simple majority for determination by the 
Commission. Thus the Commission can approve greater 
voting requirements. If what the Commission meant to say 
was that this three-fourths voting requirement is contrary 
to one of the general standards of Section 15, its report 
fails to say so or to indicate what standard the provision 
fails to meet and why. 
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Il. The Commission’s conclusion that the extention cf 
the Conference’s dual rate contract to the Great Lakes would 
contribute to the diversion of cargo from the Lakes so that 
the proposal is discriminatory to Great Lakes ports is in 
error and not in accord with the reliable, probative and 
substantial evidence. Furthermore, the Commission has 
completely overlooked the Examiner’s uncontested deter- 
mination that the prompt release provision of the dual 
contract would release a shipper desiring service from the 
Great Lakes from his obligations when no Conference vessel 
was available from that range of ports. 


IV. The actions of the Commission in disapproving 
Agreement No. 6200-8 and in refusing to permit the use of 
the Conference’s dual rate contract in the entire trade 
covered by the Conference’s Agreement were abuses of its 
discretion because the Commission ignored the fact that 
these arrangements were tailored to specific problems of 
this trade and the Conference carriers, and based its decision 
on unsound, vague and general considerations rather than 
on the record before it. 


V. The actions of the Commission in disapproving 
Agreement No. 6200-8 and in refusing to permit the use of 
the Conference’s dual rate contract in the entire trade 
covered by the Conference agreement were arbitrary and 
capricious because these arrangements, complied with the 
Commission’s requirements laid down in its previous deci- 
sions. 


Summary or ARGUMENT. 


In this case, the Federal Maritime Commission has 
refused to approve the arrangements proposed by the Con- 
ference to enable it to achieve rate stability and frequency 
of service on the route from Great Lakes ports to Australia 
and New Zealand. 

The Conference believes, and the Examiner found, that 
the Atlantic range of ports, the Gulf range of ports, and the 
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Great Lakes range of ports represent a single economic 
unit or trade from the point of the view of the carriers and 
from the point of view of shippers. The Conference pro- 
posals recognize this fact and seek to integrate service from 
the Great Lakes range of ports into its rate-making agree- 
ment and into its dual-rate contracts with the shippers. 

While the Commission approved the formal inclusion of 
the Great Lakes into the area covered by the Conference for 
administrative purposes, it refused to approve the provi- 
sions which were designed to integrate Great Lakes service 
into Conference rate-making and dual rate contracts. In 
effect, the Commission has merely approved a separate 
Great Lakes conference which may share offices and staff 
with the present conference. This decision is inadequate 
to the needs of the carriers and their shippers and the 
Commission’s disapproval of greater integration was not 
in conformity with the Shipping Act. 

The Conference proposed to establish a Great Lakes 
section to set the rates on that route but with the proviso 
that it could not set rates on a commodity below the rate 
established by the Conference from the Atlantic and Gulf 
coasts without consent of the Conference as a whole. The 
Commission disapproved this provision on the grounds that 
§15 of the Shipping Act, 1916, as amended, requires that 
carriers in the Great Lakes Section of the Conference be 
free to sct their rates independently. It will be shown that 
the Commission’s interpretation of $15 is in error and, in 
addition, that the Commission presented this interpretation 
to Congress when it amended the Act in 1961 and the inter- 
pretation was rejected by Congress. 

The Conference also proposed that the Great Lakes 
Section would establish its rates by a vote of three-fourths 
of its members. The Commission noted that this provision 
would presently permit one carrier to exercise a practical 
veto over the rate-making decisions of that section and 
simply announced that it could not approve such an arrange- 
ment under the Shipping Act. It will be shown that the 
Commission can undoubtedly approve the three-fourths vot- 
ing requirement under the Shipping Act, and that if what 
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the Commission meant to say was that such a provision in 
this case would operate contrary to one of the standards 
for approval contained in §15 of the Act, it neglected to so 
find or to support such a finding by any reasoning as 
required by law and by this Court. 

The Commission also refused to approve the extension 
of the Conference’s dual rate contract to the Great Lakes 
on the principal ground that it would contribute to the 
diversion of cargo from the Lakes. It will be shown that 
this finding is not supported by and in accordance with 
reliable, probative and substantial evidence as required by 
the Administrative Procedure Act. 

This decision is an abuse of the Commission’s discretion 
because the Commission disregarded the evidence of record 
of the distinctive facts presented by this particular case and 
decided the case on vague, general principles which are not 
applicable on the particular facts presented here. 

The decision, in addition, was arbitrary and capricious 
because the Commission had specified the conditions for 
the expansion of Atlantic and Gulf conferences into the 
Lakes in a previous case and the Examiner here found that 
the conditions had been met, yet the Commission refused 
to approve the extension, without challenging the Examin- 
er’s finding on the point. Moreover, other provisions pro- 
posed by the Conference and disapproved by the 
Commission have been consistently approved in the past, 
yet the Commission has completely failed to recognize or 
explain the inconsistency. 


ARGUMENT. 
I. 
Section 15 oF THE ACT DOES NOT REQUIRE THE CARRIERS 


IN THE Great Lakes SEcTION To BE FREE TO TAKE INDEPEND- 
ENT ACTION. 


The Conference’s Agreement No. 6200-8 proposed to 
amend Article 2 of the basic agreement so that it would 
read, in part, as follows: 


ll 


“This Great Lakes section of the Conference shall 
establish the rates and conditions of carriage to 
apply from United States Great Lakes ports to the 
Conference destinations by 3/4 vote of the members 
of the Great Lakes section provided that in no case 
shall the rate on a given commodity from United 
States Great Lakes ports to Conference destinations 
be less than the rate on the same commodity from 
other Conference areas except with the consent of 
24 of the Conference members.’’ (JA114-15). 


The Commission refused to approve the provision provid- 
ing that the Conference as a whole must approve rates set 
by the Great Lakes section below comparable rates from 
the Atlantic and Gulf to Conference destinations. The Com- 
mission said: 

soe * * (Wie think that section 15 clearly requires 


that the carriers in the Great Lakes section be free 
to establish their rates independently.’’ (JA16). 


The Commission then quoted the provision of section 15 on 
which it relied as follows: 


“No... agreement shall be approved, nor, [sic] 
shall continued approval be permitted for any agree- 
ment (1) between carriers not members of the same 
conference or conferences of carriers serving differ- 
ent trade [sic] that would otherwise be naturally 
competitive, unless in the case of agreements between 
carriers, each carrier, or in the case of agreements 
between conference [sic], each conference retains the 
right of independent action.’’ (JA16). 


The Commission was in error because, in the first place, 
this provision is directed to ‘‘different trades that would 
otherwise be naturally competitive’ and it is clear from the 
record in this case that these trades are not ‘‘naturally 
competitive’? but rather naturally supplementary. The 
Great Lakes route is closed during winter and, therefore, 
Great Lakes shippers who utilize this route during the sum- 
mer months utilize Atlantic or Gulf coast ports during the 
period when the Great Lakes are closed. The record shows 


that shippers ship identical cargo to identical destinations 
from the various port ranges at different times of the year 
depending on the season. Thus, from the shippers’ point 
of view, these port ranges are not ‘‘naturally competitive’’ 
but rather naturally supplementary. (J.A153). 

From the carriers’ point of view as well, these trades 
are naturally supplementary. The record shows that the car- 
riers serving the Great Lakes also call at U. S. Atlantic 
coast ports because they find that there is insufficient cargo 
in the Great Lakes to justify regularly scheduled direct 
voyages from the Great Lakes to Australia and New Zea- 
land. (JA144). 

Moreover, if the Commission’s logic were sound, its 
reasoning would equally apply to Conferences which 
include both Atlantic and Gulf coast port areas and yet 
there are numerous Commission-approved agreements 
relating to these areas including both the Atlantic and Gulf 
within their scope. It is clear from even the two para- 
graphs of legislative history cited by the Commission in 
support of its finding that Congress had in mind agree- 
ments between Atlantic and Gulf Conferences on the one 
hand and Pacifie coast Conferences on the other when it 
drafted the words ‘naturally competitive’’. 

Not only is the Commission’s conclusion that the Great 
Lakes area should be treated as a separate and naturally 
competitive trade unsound in the light of the facts and when 
compared with the Atlantic—Gulf relationship, but it is 
also outmoded in the light of present day economic reality. 
This was pointed out in testimony given by the Commis- 
sion’s own transportation economist, Dr. Dan H. Mater, in 
testimony before the Subcommittee on Merchant Marine of 
the House Committee on Merchant Marine and Fisheries 
on July 21, 1964. 


‘In any event, the world is smaller than it used 
to be, and there is far less justification for as many 
conferences as there continue to be; trade areas are 
not as separate and geographically distinct as they 
once were. * * * Comparatively speaking. the con- 
ference system as presently composed, appears to be 


geographically too narrow to match or cope with the 
greater interrelation of world trade today. Failure 
of the general-cargo conferences to keep pace may 
be a substantial factor in the growth of tramp ship- 
ping on the one hand and private shipping on the 
other. Were it not for the increase in population and 
other factors making for greater international trades, 
the common-earrier portion of at least the United 
States merchant marine might be past redemp- 
tion. * * * We now have complexity without benefit 
of refinement. We have cubbyholes and closets where 
there should be full-sized rooms.’’ Hearings before 
the Subcommittee on Merchant Marine of the House 
Committee on Merchant Marine and Fisheries on 
the activities of the Federal Maritime Commission 
and its administration of the Shipping Act of 1916, 
SSth Cong., 2d Sess. (1964), pp. 123-124. 


Thus the Commission’s conclusion that Section 15 
requires that Great Lakes carriers be free to take independ- 
ent action is in crror because the requirement is applicable 
to trades which would otherwise be naturally competitive 


but the relationship between the Atlantic and Gulf area and 
the Great Lakes area is naturally supplementary rather 
than naturally competitive. 

In a sense, of course, every port competes with every 
other port for the business of shippers in the hinterland 
which they share, but this does not mean that wherever there 
is competition there is a separate trade. The trades encom- 
passed by conferences of carriers are groupings of ports 
and ranges of ports which are naturally related to each 
other precisely because they are in competition, i.c., a ship- 
per in the hinterland has a choice of which port to use within 
the trade area and the rate stability which is the objective 
of conference agreements can only be achieved if the rates 
are uniform throughout the area. It is clear that when 
Congress used the words ‘‘trades that would otherwise be 
naturally competitive’’, it meant separate trades serving 
different shippers and not separate ports or ranges of ports 
which compete for the cargo bookings of the same shippers. 
This is shown by one of the paragraphs from the legislative 
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history quoted by the Commission (JA16) in respect to 
the provision of section 15 on which it relies: 


‘“‘This joint agreement has operated to the detri- 
ment of shippers by transferring the ultimate deci- 
sion with respect to their rates from the carriers 
immediately serving them to the carriers on the other 
coasts who have no knowledge of or necessarily any 
interest in the welfare of the particular shipper.... 
(House Report 498, 87th Cong., Ist Sess. pp. 9-10.) ’’ 


The situation in this trade is that the shipper clearly has 
an option to ship from Great Lakes ports or from Atlantic 
and Gulf ports. These trades are supplementary and are 
only competitive in the sense in which all ports within any 
Conference trade area are competitive. The two areas are 
grouped in the same Conference for the same reason that 
port areas are grouped in any Conference, i.c., in order to 
achieve rate stability for the carrier and for the shippers 
which they serve. Thus, the Commission’s discussion of the 
dangers of ‘‘the vesting of rate making decisions in carriers 
who do not serve the area in whose rates they have a voice’”’ 
(JA16) is based on a misconception of the words ‘‘naturally 
competitive.’’ 

The Commission’s interpretation of this language is not 
new. When Congress had this language under consideration 
in 1961, the Commission, then the Federal Maritime Board, 
gave the same reading to the provision and suggested 
language to make its interpretation clear. After holding 
hearings in which witnesses pointed out the problems 
involved, Congress rejected the suggested language and 
made clear that it did not share the Board’s interpretation. 

The provision on which the Commission relies was added 
to § 15 of the Act in 1961. H.R. 4299, 87th Cone.. 1st Sess, 
(1961), as originally introduced by Rep. Bonner, contained 
the following language: 

‘*No such agreement shall be approved, nor shall 


continued approval be permitted for any agreement, 
(1) between carriers or conferences of carriers serv- 
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ing different trades that would otherwise be naturally 
competitive or (2) which includes ports not serviced 
by the signatories even if otherwise within the gene- 
ral trading area or which permits signatories not 
serving a particular port to vote in matters affecting 
such port,* * *.’? (Emphasis added). 


In this case, the Commission’s opinion stated: 


‘It seems elemental that the carriers best able to 
establish fair and equitable rates for a given trade 
are those carriers which are actually serving the 
trade. It would seem equally clear that these carriers 
should be able to fix their rates free from any veto 
power vested in carriers whose primary purpose and 
motivation is the protection of their carryings in a 
competitive trade.’’ (JA15). 


The Federal Maritime Board presented the very same con- 
cept to Congress in commenting on Rep. Bonner’s H. BR 
4299, 

The Departmental report in the bill presented the 


Board’s position on this language in the following words: 


‘“We construe clauses (1) and (2) of this para- 
graph of the bill as it now stands to be designed to 
prohibit carriers from participating in rate fixing 
and other competition restricting activities affect- 
ing ports or trades which they do not serve. As 
these provisions appear in the bill, however, they 
could be construed so as to prevent carriers who 
offer service between two U. S. coastal areas and 
a single foreign area from joining a conference. 
Also, many carriers for operating reasons offer 
service between general ranges of ports, but do not 
regularly call at every port within the range. This 
is particularly true of the carriers with smaller 
fleets. For this reason, we have recommended the 
foregoing amendment so as to permit such carriers 
to participate fully in conference matters relating 
to so much of the full trading area as they in fact 
offer service to.’? (Emphasis added)—Hearings 
Before Special Subcommittee on Steamship Confer- 
ences of the Committee on Merchant Marine and 
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Fisheries, House of Representatives, on H. R. 2499, 
Sith Congress, 1st Session (1961) (Hereinafter, 
House hearings), p. 7. 


The Board recommended the following language to make 
the meaning clear: 


‘«(4) At page 4, line 18, we recommend that the 
clauses following the numerals 1 and 2 be stricken, 
and the following language substituted therefor: 
*(1) between conferences or carriers, or (2) between 
carriers serving different ranges of ports that would 
otherwise be naturally competitive: Provided, 
however, That a carrier who serves two or more 
competitive ranges of ports may join a conference 
for each of the ranges he serves or, (3) which 
includes ports not served either directly or by trans- 
shipment by any of the signatories even if otherwise 
within the general trading area, or (4) which permits 
signatories not serving either directly or by trans- 
shipment a particular port to vote in matters affect- 
ing such port.’ ’”’ id. 


Thus the Board interpreted the bill (and favored such 
an interpretation) which allowed carriers only ‘‘to parti- 
cipate fully in conference matters relating to so much of 
the full trading area as they in fact offer service to.”’ 

But witnesses who appeared at the hearings vehemently 
objected to such a provision, and with good reason. 

James F. Dennean, Chairman of the Far East Confer- 
ence testified as follows: 


‘‘The second half of this provision would render 
most difficult the stabilization of rates to ranges of 
ports served by the conference. The various member 
lines have varying itineraries and certainly do not 
all serve the same ports on every voyage. However, 
there is a very close competitive relationship between 
the rates to one port or group of ports and the rates 
to a nearby port or group of ports. Generally speak- 
ing, conferences cover ranges of destination and 
loading ports which are naturally related to each 
other competitively, and a line serving any route 
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within the conference trade has a vital interest in 
the rates charged on any other route within the 
conference trade. If voting cannot take into account 
these overlapping interests, lines who have lost their 
voice in the establishment of these competitive rela- 
tionships will probably find it preferable to leave 
the conference and make their own rates in their 
own self-interest. Entirely apart from what I have 
said regarding the competitive situation, there would 
be, in my judgment, hopeless confusion as to voting 
rights which might be constantly changed as the 
various lines adapt their services to changing market 
conditions.’’ House hearings, p. 274. 


D. C. Knowles, Seeretary of the Trans-Atlantic Steam- 
ship Conference testified: 


“‘Under the present arrangement, each carrier 
competes in a very real sense, with every other 
carrier at a wide range of ports, even though it may 
not itself serve all of those ports. For this reason 
each carrier should be entitled to vote on all matters 
coming before the conference, contrary to the philos- 
ophy of the proposed bill. It must be emphasized 
again that the present system is highly satisfactory; 
that no objections to it have been voiced, and that 
any disturbance of the present equilibrium could 
only cause havoec—desired by no one.’’ House 
hearings, p. 505. 


Donald F. Wierda testified as follows on behalf of the 
American Steamship Committee on Conference Studies: 


“‘The voting restriction against a line not serving 
a particular port would very seriously work to the 
disadvantage of the American shipper. * * * Again, 
we must point out that we are not working in a 
vacuum—cargo rates, terms and conditions of com- 
petition from different gateways and different ports 
have a vast effect on each other. A change of a rate 
in the enlf or in Canadian ports immediately affects 
the position of the supplier moving cargo out of the 
North Atlantic ports and out of Pacifie ports. This 
is most certainly true within the general trading area 
covered by one conference. You cannot separate 
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one port from another when they are all serving the 
same general trading area and a common hinterland. 
The reason why conferences cover general trading 
areas is because the problems common to one port 
are common to all ports.’? House hearings, p. 26. 


At the close of the hearings, the House subcommittee 
published Draft Revision No. 2 of April 13, 1961 incorpo- 
rating changes made to accommodate the views of witnesses 
(House hearings, 528). Draft Revision No. 2 deletes 
clause (2) (House hearings, 540). This clause had read: 


‘*(2) which includes ports not serviced by the 
signatories even if otherwise within the general 
trading area, or which permits signatories not 
serving a particular port to vote in matters affecting 
such port.’’ 


On May 2, 1961, the Subcommittee reported to the full 
Committee a ‘‘clean bill’’, which was introduced on May 3, 
1961 by Rep. Bonner as H. R. 6775. H.R. 6775 as intro- 
duced and passed by the House does not contain clause (2) 
above. But in addition, the House made plain that it did 
not subscribe to the Federal Maritime Board’s interpreta- 
tion of the whole provision that earriers should only 
“‘participate fully in conference matters relating to so much 
of the full trading area as they in fact offer service to.”? 

The House Report on H. R. 6775, H. R. Rep. No. 498, 
87th Cong., 1st Sess. (1961), p. 10 stated in reference to 
this provision: 


‘‘On the other hand, this is not meant to require 
the right of independent action on the part of indi- 
vidual carriers within a single conference.’? 


The Senate went further still in rejecting this interpreta- 
tion: it deleted all references to “‘earriers’? from this 
provision. As passed in the Senate, the provision read: 


“*No such agreement shall be approved, nor shall 
continued approval be permitted for any agreement 
(1) between conferences of carriers serving different 
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trades that would otherwise be naturally competi- 
tive unless each conference retains the right of inde- 
pendent action,’’ 107 Cong. Rec. 17947, 18254 (1961). 


The Senate report explained the deletion in the follow- 
ing words: 


“(No agreement could be approved between con- 
ferences of carriers serving different trades which 
are naturally competitive, unless each conference 
retains the right of independent action. The House 
report said of a generally similar provision that it 
was ‘not meant to require the right of independent 
action on the part of the individual carriers within a 
single conference.’ (emphasis supplied) [H. Rept. 
498, 87th Cong., 1st sess., on H. R. 6775 (June 8, 
1961), p. 10]. To make this certain, your committee 
deleted from the bill the reference to agreements 
between ‘carriers.’ ’’? S. Rep. No. 860, 87th Cong., 
1st Sess. (1961) p. 16. 


Asa result of the House-Senate Conference on the meas- 
ure, the Senate agreed to restore the House provision but 
with additional language preserving its point that Confer- 
ence agreements should not be required to provide for 
independent action by Conference members. The measure 
which became P. L. 87-346 amended §15 of the Act to pro- 
vide: 

“*No such agreement shall be approved, nor shall 
continued approval be permitted for any agreement 
(1) between carriers not members of the same con- 
ference or conferences of carriers serving different 
trades that would otherwise be naturally competitive, 
unless in the ease of agreements between carriers, 
each carrier, or in the case of agreements between 
conferences, each conference, retains the right of 
independent action,’’ 39 Stat. 733, 46 U. S. C. 814 
(emphasis added). 


The House Conferees explained the change as follows: 


“<The House bill stated that no conference con- 
tract could be approved by the Commission which 
authorized agreements between carriers or confer- 


ences of carriers serving different trades that would 
otherwise be naturally competitive unless in the case 
of agreements between carriers, each carrier, or in 
the case of conferences, cach conference retains the 
right of independent action. The Senate struck out 
this provision. The Senate receded from its position 
with an amendment, accepted by House conferees, 
limiting the prohibition on carrier agreements to 
carriers not members of the same conterence.’’ 107 


Cong. Ree. 19291 (1961). 


Thus, it can be seen that Congress was careful to make 
plain its rejection of the Federal Maritime Board’s posi- 
tion that this provision should be read to permit carriers 
only to participate ‘‘in conference matters relating to so 
much of the full trading area as they in fact offer service 
to.’” 


It is clear then, that the Commission’s conclusion in this 
case that ‘** * * section 15 clearly requires that the carriers 
in the Great Lakes section be free to establish their rates 
independently’? (JA16) is quite in error. It is just as 


clear that the Commission’s conclusion that ‘‘the inclusion 
of two naturally competitive trades within the ambit of a 
single conference * * * cannot carry with it the power of 
carriers serving one of the trades to veto the rates of the 
carriers serving the other’? (JA17) is a position taken 
by its predecessor before Congress and rejected by Con- 
gress. The Commission's reading of this provision of §15 
of the Act is in error. 


LE 


Ture COMMISSION ERRED IN DISAPPROVING THE THREE- 
FOURTHS VOTE REQUIREMENT IN THE Great Lakes SEcTIoNn. 


Agreement 6200-8 proposed that Article 2 of the basic 
Conference agreement be amended to read, in part: 


“This Great Lakes section of the Conference 
shall establish the rates and conditions of carriage to 
apply from United States Great Lakes ports to the 
Conference destinations by 54 vote of the members 
of the Great Lakes Section * * *’? (J.A115). 


The Commission devoted two paragraphs of its opinion 
to this issue: 


‘‘Under the provisions of Agreement 6200-7 (par. 
2), conference action, including the sctting of rates, 
requires the assent of two-thirds of the conference 
members. Agreement 6200-8, however, requires that 
the members of the Great Lakes section must set 
their rates by a *4 vote of the members of that sec- 
tion. 

At the close of the record, three carriers were 
eligible for membership in the Great Lakes section. 
Thus, any rate from the Lakes would require the 
unanimous assent of these three carriers. This vot- 
ing procedure permits one carrier to exercise a prac- 
tical veto over the rate making decisions of that 
section. We cannot approve such an arrangement, 
By modifying Agreement 6200-8 to require the same 

*; majority in the setting of rates as is proposed 
from the Atlantic and Gulf, this danger would be 
substantially reduced’? (JA19). 


Commissioner John S, Patterson dissented on this point 


JA21). 
It a be noted the Commission gave no reasons for 
disapproving the %4 vote if that arrangement permits one 
carrier to exercise a practical veto over changes in rates. 
It simply said: ‘‘We cannot approve such an arrange- 
ment.’’ The Commission apparently is saying that it ean- 
not approve a 34 voting requirement under $15 of the Act. 
It will be shown ‘that that is completely erroneous. If how- 
ever, it intended to say that the 34 vote requirement would 
contravene some standard contained in §15, it has failed to 
state ‘‘a sufficient reason under the statute’’ for disapprov- 
ing the provision. This Court reversed the Commission on 
this ground on the appeal of the disapproval of a unanimous 
voting requirement in <Altiebolaget Svenska Amerika 
Linien (Swedish American Line) v. F. MW. C., U.S. 
App. D. C. , 351 F. 2d 756 (1965). 

It is abundantly clear that the Commission ean approve 
a 34 voting requirement under §15 of the Act. Indeed, it 
should go without saying. However, in 1961, when it con- 
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sidered amendments to the Shipping Act, Congress was 
asked by, among others, Dow Chemical Company, an inter- 
venor herein, to legislate on this question. This it declined 
to do, expressly leaving the problem to the Commission. 
The amendment to section 15 supported by Dow was as 
follows: 


[No such agreement shall be approved] ‘‘(5) 
which requires more than a majority vote of voting 
carriers, or’? (House hearings, p. 509). 


Neither the House nor the Senate took action on the 
proposal, but the Senate Report, S. Rep. No. 860, 87th Cong., 
1st Sess. (1961) did make the following comment, on page 15: 


‘< And, a third matter which, it seems to us, should 
be handled by Commission rule or regulation, is one 
which is not limited to the question of dual rate con- 
tracts but rather to Commission approval of section 
15 agreements. For some time shippers and shipper 
groups have been urging Congress to amend section 
15 so that no conference agreement could be approved 
which on rate matters required more than a majority 
vote of the voting carriers. Because of the widely 
varying needs and membership of the many confer- 
ences serving ports of the United States and because 
of the detailed studies which should be made by con- 
ference/shipper experts before any such decision 
were reached we think it would be most unwise to 
legislatively mandate an answer. However, we have 
noted from the tabulation of voting requirements of 
the various conferences the following facts which 
should, we think, lead the Commission in due course 
to undertake an investigation or rulemaking proceed- 
ing for the purpose of determining whether the 
present situation meets the standards laid down by 
section 15, Shipping Act, 1916, as amended by this 
legislation.’’ 

‘<The following is a reasonably accurate summary 
of the rate-matter voting requirements of the 113 
conferences serving U.S. ports, 1958: 


TIM ATIM ONS a s-2.52-n-easceteseoed 40 Two-thirds 
Unanimous but 1.............--+ 3 Majority 
Three-quarter -.-.---ee----Ll 
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Thus the Senate, although noting that more than half 
the Conferences at that time required votes of 34 of their 
members or more for action, refused to legislate any rigid 
formula and left the issue for determination by the Com- 
mission. Therefore it was clearly not the intention of Con- 
gress in amending $15 of the Shipping Act in 1961 to pre- 
clude the Commission from approving an agreement pro- 
viding for action by 84 vote. 

Thus the Commission was free in this case to approve 
the %4 voting requirement. However, under §15, in order 
to disapprove the requirement, a finding was required that 
it was contrary to one of the standards contained in §15. 
If the Commission, by the words ‘‘we cannot approve such 
an arrangement.’’ meant that it was disapproving the 
requirement because it did not meet the standards of §15, 
it failed to make the required finding, and its disapproval 
cannot stand. In Aktiebolaget Svenska Amerika Linien 
(Swedish-American Line) v. F. M.C.—U.S. App. D.C_—, 
351 F. 2d 756, 760 (1965), this Court stated: 


‘Although the Commission disapproved the tie- 
ing rule under 46 U.S. C. §814, we are unable to find 
any ultimate factual conclusion within those specified 
in that section which would support its disapproval. 
That is, there is no finding that the rule is ‘unjustly 
discriminatory or unfair as between carriers, * * *,’ 
that it operates to the detriment of the commerce of 
the United States, or is contrary to the public inter- 
est, or is in violation of ‘this chapter.’ In the 
ahsence of such a snecifie finding. the rule is, by diree- 
tion of Section 814. to be approved."? 


In the Swedish-American Line case, moreover, the Court 
had before it an appeal from a Commission disapproval of 
a unanimity rule. The Court pointed out that even if the 
rule operated to frustrate the will of the majority, such a 
finding would not of itself support the disapproval of the 
requirement. This Court said: 


“The fact that the wishes of the majority may 
be blocked temporarily, or in an extreme case even 
permanently, by the unanimity rule is not in our view 
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a sufficient reason under the statute for disapproval— 
failing some persuasive findings demonstrating detri- 
ment to the commerce of the United States. We do 
not find that here.’’ 351 F. 2d at 760. 


The Commission’s disapproval of the requirement of 
a 34 vote for action by the Great Lakes section of the Con- 
ference cannot stand. 


Tir. 


THE EXTENSION OF THE CONFERENCE’S DUAL RATE CONTRACT 
To THE GreaT LAKES SHOULD HAVE BEEN APPROVED. 


The Conference proposed to expand the scope of its 
exclusive patronage (dual rate) Agreement to include the 
entire trade covered by the Conference agreement as 
amended by Agreement 6200-8 to include the Great Lakes. 

The Commission refused to permit the Conference’s dual 
rate contract to cover the Great Lakes, although it noted 
that it would allow the Conference to issue a separate dual 
rate contract in the Great Lakes. The Commission found 
that extension of the dual rate contract would be detrimental 
to the commerce of the United States, discriminatory against 
Great Lakes ports in favor of Atlantic and Gulf ports, and 
contrary to the public interest, in violation of sections 14b 
and 15 of the Act. It will be shown that the Commission’s 
finding was not supported by and in accordance with reli- 
able, probative and substantial evidence, as required by 
section 7(c) of the Administrative Procedure Act, 5 U.S.C. 
section 10006(c). 

The Commission gave two reasons for disapproving the 
extension of the dual rate contract under §414b and 15 of 
the Act. 

First, it said: 


“Since the Great Lakes are closed to navigation 
during a five or six-month period, it is rare that a 
shipper in that area can rely upon carriers from the 
Lakes for all his shipping requirements. At some 
time during the year, he will have no choice but to 
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ship out of the Atlantic or Gulf. Therefore, a ship- 
per in the Lakes area may elect to sign a dual rate 
contract from the Atlantic and Gulf range. If the 
shipper elects to sign a dual rate contract from the 
Atlantic and Gulf, he would be compelled, under the 
conference proposal, to be a dual rate shipper from 
the Lakes whether or not conference rates and service 
in the Lakes are satisfactory to him.*’ (JA19-20). 


Actually, the Great Lakes shipper’s situation as des- 
cribed by the Commission, does not differ significantly from 
that of the ordinary shipper. The Great Lakes shipper must 
ship from the Atlantic or Gulf during the winter, as the 
Commission notes, and so he plays an economic role in the 
entire trade covered by the Conference. The same is true of 
the ordinary shipper in a Conference area. Any such 
shipper has the choice of signing an exclusive patronage 
(dual rate) contract or not. If he chooses to sign the dual 
rate contract, he is obligated to reserve his shipments for 
the Conference throughout the area covered. That is the 
point of the contract. The tone of the Commission in this 
passage implies that there is something wrong with inducing 
shippers to patronize conference lines by means of a dual 
rate contract, but Congress snecifically favored dual rate 
contracts in adding § 14b, 46 U. S. C. A. 842, to the Act in 
1961 beeanse it did induce shippers to patronize conference 
lines, as the House and Senate Report show. 

The Senate Report. S. Rep. No. 860, 87th Cong.. Ist 
Sess. (1961). p. 2, quoted with approval from the House 
report, as follows: 


‘Both measures spring from an appreciation of 
the hard fact of international shipping life, that, 
in the words of the House report (H. Rept. 498 
on H.R. 6775, 87th Cone. Ist sess. p. 12): 

‘* * * the onlv method that has proved practical 
to assure continuity of service on a particular route 
with a degree of stability of rates. in view of the 
very large investment required in the establishment 
of a reeular service, is * * * [the] providing [of] 
specific inducements to shippers to utilize the serv- 
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ices of the particular line or lines regularly serving 
that route.’ 


‘In the course of the hearings before the com- 
mittee virtually all of the witnesses, both carrier and 
shipper, testified that they desired the continuance 
of the dual rate contract system and that some such 
system was virtually a necessity for their continued 
successful operation. [Emphasis supplied.]? ”? 


Commissioner Hearn recognized these factors in dis- 
senting from the Commission’s refusal to approve the 
extension of the dual rate contract. He said: 


“*T believe that the Conference proposal for a 
single Dual Rate Contract covering Great Lakes 
ports as well as the Atlantic and Gulf should be 
approved. As the majority has noted the Lakes are 
closed to navigation during a five or six month period. 
The record also shows that some shippers in the 
area of the Lakes do, even during the Lakes’ navi- 
gational season, ship out of Atlantic or Gulf ports 
particularly when time is of the essence. This indi- 
cates that a single Dual Rate Contract for all three 
Coasts is not only desirable but, in this case, enhances 
the purposes and policy of the Shipping Act.” 
(JA22). 


But, the Commission gave its emphasis, in disapproving 
the extension of the dual rate contract, to its second point 
which was that the extension of the dual rate contract from 
the Great Lakes would contribute to the diversion of cargo 
from the Lakes, finding that such an event would be detri- 
mental to the commerce of the United States, discriminatory 
against Great Lakes ports in favor of Atlantic and Gulf 
ports, and contrary to the public interest, in violation of 
sections 14b and 15 of the Act. The Commission explained 
its point as follows: 


“‘One dual rate contract covering both the Atlan- 
tie and Gulf as well as the Lakes would also 
effectively lessen the bargaining power of Great 
Lakes shippers since they would be forced to accept 
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conference rates from the Lakes or conference rates 
from the Atlantic and Gulf although satisfactory 
service could otherwise be obtained in the Lakes. 
This situation is harmful not only to the shipper, 
but to the development of the Great Lakes as a 
trading area. The extension would hinder Lakes 
development and would in fact contribute to the 
diversion of cargo from the Lakes. For example, a 
shipper might be required to use unsatisfactory con- 
ference service from the Lakes or move cargo over- 
land to the Atlantic or Gulf, even though satisfactory 
nonconference service might be available in the 
Lakes. This is discriminatory to Lakes ports.” 
(JA20). 


To start with the most glaring error made by the Commis- 
sion in this passage, it should be noted that the Confer- 
ence’s dual rate contract contains the following provision, 
as required by law and the Commission’s decisions: 


“*4. The Merchant shall have the option of select- 
ing any of the vessels operated by any of the Car- 
riers. The Merchant agrees to request space with the 
Carrier he desires as early as practicable before the 
advertised sailing date of the vessel he desires. The 
Merchant shall not be obligated to select a Conference 
carrier or carriers for a shipment to Australia which 
the carriers cannot suitably accommodate within a 
20 day calendar period or within a 40 day calendar 
period with respect to a shipment to other destina- 
tions, subsequent to the latest date requested by the 
Merchant therefor: Provided, however, that the 
Merchant shall first promptly notify the Secretary 
of the Conference of such unavailability of space and 
if within four (4) business days after receipt of such 
notice, the Conference shall not have advised the 
Merchant that his entire shipment can be suitably 
accommodated by a vessel or vessels of the Carriers 
within said twenty (20) or forty (40) calendar day 
period. the Merchant shall be free with respect to 
such shipment to secure space elsewhere within the 
aforesaid twenty (20) or forty (40) calendar day 
period or at any time prior to the sailing of the next 
Conference vessel which has suitable space available 
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for such shipment. In the event that the Merchant 
requires service for any particular cargo or any part 
thereof in a shorter period than the said 20 or 40 
day calendar period from the requested date of ship- 
ment, the Conference may at its option upon proof 
of such need by the Merchant release him from the 
duty to ship that particular cargo or any part thereof 
via Conference carrier.’’ (Emphasis added. JA122). 


The Examiner found that this ‘‘prompt release’’ provision 
would be applicable if the carriers failed to provide service 
from Great Lakes ports, even if a suitable sailing was avail- 
able from the Atlantic or Gulf. The Examiner found: 


‘“‘This should not be construed to mean that the 
Conference may require a shipper to ship via the 
Atlantic or Gulf Coast when he desires to ship direct 
from the Lakes and Conference service from the 
Lakes is not available within the period allowed by 
the prompt release clause.’’ (J.A104). 


This finding was not contested on exceptions and it is 


clear that this construction of the Conference’s dual rate 
contract eliminates the Commission’s fear that ‘‘a shipper 
might be required to use unsatisfactory Conference service 
from the Lakes or move cargo overland to the Atlantic or 
Gulf even though satisfactory noneconference service might 
be available in the Lakes.’’ (JA20). The sole remain- 
ing support, therefore, in the opinion for the finding that 
the expansion of the dual rate contract would contribute 
to diversion of cargo from the Lakes is the Commission’s 
contention that the extension of the dual rate contract would 
lessen the bargaining power of Great Lakes shippers as to 
rates. (JA20). 

In the first place, it should be pointed out that the sign- 
ing of a dual rate contract does not end bargaining between 
shipper and carrier on rates by any means, since the ship- 
per cannot always cancel the contract on 90 days’ notice 
(JA122) and utilize non-conference service. In addi- 
tion, under the proposal embodied in Agreement 6200-8, 


rates from the Great Lakes are to be set by the Great Lakes 
section which has the power to set rates equal to Atlantic 
and Gulf rates on its own. The setting of rates from the 
Great Lakes which are equal to Atlantic and Gulf rates 
would offer the shipper a reduction in his overall transpor- 
tation cost to the extent of the cost of transportation from 
the Lakes to the Atlantic or Gulf overland. The shipper 
is free to give his patronage within the Conference to either 
a Great Lakes carrier or an Atlantic and Gulf carrier. 
Therefore, a shipper may negotiate within the Conference 
between the carriers serving the different ranges to secure 
the best rate possible. 

But in the second place, the reduction of freight rates 
does not contribute to the development of the Great Lakes 
as a trading area as the Commission seems to think, and 
there is no substantial evidence of record on which the 
Commission could base any such conclusion. The Great 
Lakes is a new port area which suffers from a lack of carrier 
service. The way to induce carriers to serve the Great 
Lakes is not to reduce the rates, certainly. The record, as 
has been seen, fully demonstrates that low cost hit-and-run 
operators do not return to serve the area with regularity. 
The Conference wishes to give such service in the Great 
Lakes but it cannot do so on a bargain-basement basis. 
Therefore, the Commission’s conclusion that the extension 
of the dual rate contract would hinder Lakes development 
and contribute to the diversion of cargo from the Lakes 
because it would lessen the power of Great Lakes shippers 
to bargain for low rates is illogical. The most pressing 
need of the Great Lakes is not for lower rates but for more 
service and carriers can only be induced to serve the Lakes 
on a regular basis when the rates are compensatory and 
attractive. 

The Commission’s conclusion that extension of the Con- 
ference’s dual rate contract to the Great Lakes would 
contribute to the diversion of cargo from the Lakes and 
that it would be detrimental to the commerce of the United 
States, discriminatory against Great Lakes ports in favor 
of Atlantic and Gulf ports, and contrary to the public inter- 
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est, in violation of sections 14b and 15 of the Act was thus 
not supported by and in accordance with reliable, proba- 
tive and substantial evidence, as required by §7(c) of the 
Administrative Procedure Act, 5 U. S. C. §1006(c). 


Iv. 


Tue ComMiIssIoN’s DECISION WAS AN ABUSE OF ITS 
DISCRETION, 


The actions of the Commission in disapproving Agree- 
ment No. 6200-8 and in refusing to permit the use of the 
Conference’s dual rate contract in the entire trade covered 
by the Conference’s Agreement was an abuse of discretion 
within the meaning of §10(e) of the Administrative Pro- 
cedure Act, 5 U. S. C. 1009(e) because the Commission 
ignored the fact that these arrangements were tailored to 
meet specific problems of this trade and the Conference 
carriers, and based its decision on unsound, vague and 
general considerations rather than on the record before it. 

The particular proposals advanced by the Conference 
were each an answer to special problems encountered in 
pioneering service from the Great Lakes to Australia and 
New Zealand. The Commission paid little attention to 
these special problems, although the Examiner set them 
out at length in recommending approval of the proposals. 

Agreement No. 6200-8 proposed to create a Great Lakes 
Section with a #4 voting requirement. The Commission 
noted that, originally, there would be three members of 
the Section so that one member would be able to exercise 
a practical veto over rates. To the extent that the Commis- 
sion implies a reason for its disapproval of this provision, 
its reason appears to be disapproval in general of an 
arrangement which allows one carrier to ‘veto’? rate 
changes. 

But there is a particular reason in this case for the 
granting of such a ‘‘veto’’ power to members of the Great 
Lakes Section, at least, as long as there are only three 
members of the Section. 
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Atlanttrafik was the only Conference carrier then 
serving the Lakes. The *4 vote requirement was Atlanttra- 
fik’s suggestion. It was entirely proper for Atlanttrafik 
to insist that it have the power to prevent other lines from 
changing its traditional pattern of rates and conditions 
of carriage without its consent. The Examiner noted these 
factors and recommended approval of the proposal (JA93, 
110). 

The Commission, however, makes no reference in its 
report to the special factor involved here or to the circum- 
stances which led to the inclusion of this requirement. Its 
disapproval is based (if any basis can be inferred from its 
two-paragraph discussion) on general principles that are 
not sound on the particular facts here. 

As to the provision which requires the consent of the 
Conference as a whole to rates set by the Great Lakes 
Section which are lower than comparable rates from the 
Atlantic and Gulf, the Examiner correctly showed the 
considerations involved in his decussion of the problem. 


“The argument of the Port of New York 
Authority and North Atlantic Ports Association on 
the latter point is persuasive: 


‘In providing rate stability and the assurance of 
regular service, the °4* consent requirement occu- 
pies an essential role. This requirement prevents 
the lower rate privilege granted Lakes carriers from 
being used by individuals to play off Lakes ports 
against East Coast ports. (Tr. 199-200, 116) In 
such a case, lower rates out of the Lakes would be 
met by countering reductions out of the Atlantic 
range (Tr. 170) with rate relationships being reestab- 
lished but at lower levels. This obviously is not 
conductive to rate stability. While such reductions 
might be of temporary benefit. obviously neither the 
Great Lakes nor the East Coast would gain any 
advantage in the long run if curtailment of service 
resulted. This would be particularly true in the 
Great Lakes, where cost conditions have been shown 
to generally preclude rates lower than those from 
Seaboard ports.’ 


* Now 2/3, see p. 4. 
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“It is concluded that proper provision for over- 
all Conference consent to Great Lakes rates fixed 
by the Great Lakes section at a point below Atlantic 
and Gulf rates is not unreasonable in the cireum- 
stances and would not unjustly affect shippers, ports 
or carriers. It does not substantially detract from 
the salutory effect of the Great Lakes section provi- 
sion, in eliminating possible control over Lakes rates 
by a majority not serving the Lakes. On the other 
hand, it would tend to maintain a fair relation 
between Lakes rates and Atlantic and Gulf rates’’ 
(JA92-93). 


The Commission, again, used unsound, vague and gen- 
eral principles which do not apply in this particular situa- 
tion: 

**However, we believe the vesting of rate-making 
decisions in carriers who do not serve the area in 
whose rates they have a voice to be far more danger- 
ous to the commerce of the United States than the 
existence of rate competition between competing 
areas** (JA16). 


The fallacy of this general principle when applied here 
is that carriers who sail from the Atlantic and Gulf do serve 
the Great Lakes area even though they do not sail from 
Great Lakes Ports. The Examiner had pointed out the 
distinction involved in explaining why this case was different 
from another Commission ease, Docket No. 1092, which did 
involve separate trade areas: 


‘*But the Great Lakes and the Atlantic and Gulf 
are not separate trade areas in the sense in which 
that term was used in Docket No. 1092. Of course, 
from the standpoint of a manufacturer of goods for 
domestie consumption, the Great Lakes may con- 
stitute a trade area separate from New York City; 
so may Philadelphia, Savannah and New Orleans, 
for that matter. But to use the term as it was used 
in Docket No. 1092. the trade areas with which we 
are concerned are Australia and New Zealand, and 
nobody has suggested that they should require sepa- 

rate dual rate contracts. * * * The five trade areas, 
as appears from Agreement No. 8660, were mutually 
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exclusive; that is, a shipper of goods destined for or 
originating in one of the areas could not, as a prac- 
tical matter, ship those goods to or from another 
of the areas as an alternate route. Thus he could 
not avoid his obligations under a dual rate contract 
covering one of the areas by shipping to or from 
one of the other areas; and, on the other hand, he 
had no need or reason to sign a contract covering 
one of the areas to facilitate his trade with another 
area. There was no competition between the areas 
as ports of exit or entry. The essential, unique (to 
use a word popular in the briefs of most of the 
parties) circumstances which are at the bottom of 
all the arguments for and against the present pro- 
posal simply did not exist in Docket No. 1092” 
(JA101-103). 


But the special factors shown by the record in this ease 
were ignored by the Commission. 

Similarly, in considering the proposed extension of the 
Conference’s dual rate contract to the Great Lakes, the 
Commission passes off the very real difficultics faced by 


Conference carriers in establishing regular services in the 
light of the hit-and-run tacties of non-conference lines. 
The Commission merely says: 


**We recognize that one of the fundamental pur- 
poses of the dual rate law was to allow the steamship 
conference to compete effectively with the independ- 
ent carrier. We think this end can be accomplished 
by the institution of a separate dual rate contract 
for the Great Lakes section, independent of the dual 
rate contract from the Atlantic and Gulf’? (JA20). 


The Examiner pointed out, in recommending approval 
of one dual rate Conference for the entire area, that this 
solution would not do. He said: 


“It has been variously suggested that there be two 
separate conferences, one for the Lakes and one for 
the Atlantic and Gulf Coasts, or that the Conference 
be permitted to extend its scope to include the Great 
Lakes but with a separate and distinct dual rate con- 
tract to be employed by its Great Lakes section, cover- 
ing Lakes ports only. Neither of these would be an 


adequate answer to the Conference’s problem, which 
is to prevent Lakes shippers from succumbing to the 
wiles of rate cutters to obtain an occasional bargain 
directly from a Lake port, while relying on Conference 
service from the Atlantic and Gulf to provide them 
the stable and constant, all-season express service which 
they must have the year around. With the limited 
amount of cargo available from the Lakes, it is quite 
evident that a conference and dual rate contract 
limited to the Lakes exclusively would not have a fair 
chance of surviving the double threat of opportunistic 
non-conference competition on the Lakes and alternate 
service from Atlantic and Gulf ports. The witness 
Thayer, whom Dow employs as Manager of Rate 
Negotiations, testified as to his success in disabusing 
conferences solely concerned with the Great Lakes of 
the notion that they should be able to collect additional 
compensation, or even equal compensation, for steam- 
ing thousands of additional miles to provide direct 
service to shippers located on the Lakes: 


‘¢ ‘One of the things that we have been successful 
with with Great Lakes conferences who are solely con- 
cerned with the Great Lakes is that they all start off 
when they start off with a service with the idea that 
there should be a differential over the North Atlantic, 
and within very short order they usually drop this 
completely because they find that because of the 
longer transit time. which is unique, and because of 
the seasonal nature of this, that if—these are detri- 
ments to the shipper, and in order to attract the cargo 
they sometimes have to discount their rate from the 
North Atlantic or establish completely separate rates 
for new items’ ’’ (J.A100-101). 


Thus, the Commission again disapproved a single dual 
rate contract, allowing only a separate Great Lakes con- 
tract, without consideration of the special facts presented 
by this case. 

To base its decision on unsound vague and general prin- 
ciples without reference to the special and distinguishing 
factors shown by the record is an abuse of discretion which 
this Court should correct. 


Ve 


Tue Commission's DECISION IS CONTRARY TO ITS OWN 
POLICY. 


The actions of the Commission in disapproving Agree- 
ment No. 6200-8 and in refusing to permit the use of the 
Conference’s dual rate contract in the entire trade covered 
by the Conference agreement were arbitrary and capricious 
within the meaning of the Administrative Procedure <Act, 
5 U. S. C. 1009(e) because these arrangements complied 
with the Commission’s requirements as laid down in its 
previous decisions. In fact, the Commission in effect, 
invited these particular arrangements. In The Dual Rate 
Cases, 8 F. M. C. 44 (1964), the Commission dealt with 
the application of the River Plate and Brazil Conferences 
for permission to apply its dual rate contract to the Great 
Lakes. The Commission said: 


“One of these eases presents an additional, 
related problem. The proposed contract of the River 
Plate Brazil Conferences (Docket No. 1043) would 
include Great Lakes ports in addition to United 
States Atlantic and Gulf ports when only one con- 
ference member serves Great Lakes ports and then 
with only one sailing per month during that part 
of the vear that the Lakes are open to navigation. 
Under these circumstances a single earrier would be 
permitted the benefit of the full economic force 
behind the conference contract with the conference, 
as such, offering no service to the Great Lakes. Or, 
as the Examiner stated in his Initial Decision: 

‘<The proposed contract is unjustly discrimina- 

tory because shippers must subscribe to inadequate 
conference service out of the Great Lakes in order 
to get needed contract rates from Atlantic and 
Gulf Ports.’ 

“We, therefore, will not permit the contract of 
the River Plate and Brazil Conferences to include 
the Great Lakes. Of course, at such time as the con- 
ference extends fuller service to the Great Lakes tt 
may apply for permission to extend the scope of its 
contract system.” 8 F. M. C. , 398.8. R. 677, 
708 (1964). (Emphasis added.) 
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The Commission, therefore, in etfect invited conferences 
with adequate service to apply dual rate contracts to the 
Great Lakes. This Conference did submit such a dual rate 
contract in this proceeding. Hearing Counsel agreed that 
service was not inadequate (JA169), and the Examiner 
found that service was adequate (JA103). The Com- 
mission did not disagree, but nevertheless, disapproved the 
extension. 

This seemingly inexplicable reversal finds an explana- 
tion, however, in Commissioner Patterson’s dissent in the 
Dual Rate Cases, As to this issue, Commissioner Patterson 
said: 

“‘Two conferences apply for permission to use 
one contract in trading between ports in Argentina, 
Paraguay, and Uruguay in South America and ports 
in the United States Atlantic Coast and the Gulf 
of Mexico.’ 

“The contract in Docket No. 1043 covers shippers 
from the Great Lakes area. The facts showed that 
at the time of the hearings only one member of the 
conference actually served the Great Lakes area, 
providing service only onee each month during the 
eight-month navigation season. The conference 
operates on a 2/3ds voting rule. Rate questions 
would he decided by 13 of the 14 conference members. 
This means that carriers not serving the Great Lakes 
area would fix the rates and might even fix rates 
at a level at which the member carrier could not 
attract business. The lack of interest in Great Lakes 
trade by such a substantial number of carriers dic- 
tates that the conference not be allowed to tie up 
shippers to an exclusive patronage contract until it 
can show a larger commercial interest.’’ 

“‘Other evidence showed that one shipper located 
in the Great Lakes area shipped from Gulf, Atlantie, 
and Great Lakes ports and if it should be tied in to 
the conference on the Great Lakes to get service 
elsewhere, it would be tied in with inadequate service. 
8 F. M. C. 75, 3S. R. R. at 735 (Emphasis added). 


Commissioner Patterson’s emphasis is quite different 
from that of the other Commissioners. The concern for 
shippers who ship in the ‘‘Great Lakes trade’’, as if it were 
a separate trade from the Atlantic and Gulf, the fear of 


future Conference rate levels, and the emphasis on the con- 
trol of rates by ‘‘carriers not serving the Great Lakes 
area’*—all have a familiar ring. 

The Commission, in The Dual Rate Cases, practically 
invited a conference with adequate service to the Lakes 
to submit a proposal for the expansion of its dual rate 
contract to include the Lakes. This Conference submitted 
such a contract; adequate service was found—but the 
extension Was disapproved, for the reasons given in the 
dissent to The Dual Rate Cases. To make this particularly 
ironic, the Commission cited this case in support of its 
decision! (JA20). 

In the same way, when the Commission disapproved the 
%4 vote requirement with the words ‘‘we cannot approve 
such an arrangement,** it was acting contrary to long-stand- 
ing precedents. In Pacific Coast European Conference 
Agreement, 3 U.S. M. C. 11, 19-20 (1948) the Commission 
stated the following: 

‘There are conferences which have the unani- 
mous, two-thirds, three-fourths, or majority voting 
rules. No one of these can be disapproved as an 
organizational procedure, but the lawfulness of any 
of them must be based upon evidence as to their 
working in practice as introduced in a public hearing. 
Tests of lawfulness are found in actions or sources of 
conduct, not in organizational procedure.’’ Accord, 
Zee-Transport N,V. (Oranje Line) v. Anchor Line 
Ltd.,5 F. M. B. 714, 729-30 (1959). 


A Commission Examiner has, since The Commission’s 
decision herein, quoted this language with approval in an 
initial decision in Trans-Pacific Freight Conference of 
Japan—Self-Policing System, 6 8. R. R. 266, 290 (August 
5, 1965). 

The past decisions of the Commission are clearly incon- 
sistent with its decision in this case, and yet the Commission 
has shown no awareness of the inconsistency, nor has it 
explained its about-face in any way. Clearly its conduct 
in this proceeding was arbitrary and capricious within the 
meaning of the Administrative Procedure Act, 5 U.S. C. 
1009(e). 
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Concuusion. 


For the foregoing reasons, Petitioner prays that this 
Court: 


1. Hold that the Commission’s Report and its final 
order were without basis in law and contrary to Section 
15 of the Shipping Act, 1916, as amended; 


2. Vacate the Commission's Report and its final order 
and remand the matter to the Commission with instructions 
to approve proposed Agreement No. 6200-8 and permit the 
use of the Conference’s dual rate contract in the entire 
trade covered by the Conference Agreement ; 


3. Grant such other and further relief as the Court may 
deem appropriate. 


Respectfully submitted, 


Eimer C. Mappy, 
Ronatp .A. Capone, 
Baupvin Erxarson, 
120 Broadway, 
New York, N. Y. 10005, 
and 
The Farragut Building, 
900 Seventeenth Street, N. W., 
Washington, D. C. 20006. 
Attorneys for Petitioner, 
U. S. Atlantic & Gulf/ 
Australia-New Zealand 
Conference. 
January 25, 1966. 


Emu, Campsety & Keatine, 
120 Broadway, 
New York, N. Y. 10005, 
and 
The Farragut Building, 
900 Seventeenth Street, N. W., 
Washington, D. C. 20006. 
Of Counsel. 


A-1 


APPENDIX A 
RELEVANT PORTIONS OF STATUTES* INVOLVED 


A. Shipping Act of September 7, 1916, ¢. 451, 39 Stat. 728, 
as amended, 46 U.S. C. A. 801-842. 


Section 14b, 75 Stat. 762, 46 U.S. C. A. 813a 


Notwithstanding any other provisions of this chapter, on 
application the Federal Maritime Commission (hereinafter 
“‘Commission’’), shall, after notice, and hearing, by order, 
permit the use by any common carrier or conference of such 
carriers in foreign commerce of any contract, amendment, 
or modification thereof, which is available to all shippers 
and consignees on equal terms and conditions, which pro- 
vides lower rates to a shipper or consignee who agrees to 
give all or any fixed portion of his patronage to such carrier 
or conference of carriers unless the Commission finds that 
the contract, amendment, or modification thereof will be 
detrimental to the commerce of the United States or con- 
trary to the public interest, or unjustly discriminatory or 
unfair as between shippers, exporters, importers, or ports, 
or between exporters from the United States and their for- 
eign competitors, and provided the contract, amendment, or 
modification thereof, expressly (1) permits prompt release 
of the contract shipper from the contract with respect to 
any shipment or shipments for which the contracting carrier 
or conference of carriers cannot provide as much space as 
the contract shipper shall require on reasonable notice; (2) 
provides that whenever a tariff rate for the carriage of 
goods under the contract becomes effective, insofar as it is 
under the control of the carrier or conference of carriers, 
it shall not be increased before a reasonable period, but in 
no ease less than ninety days; (3) covers only those goods 
of the contract shipper as to the shipment of which he has 
the legal right at the time of shipment to select the carrier: 


* Statutes below are quoted from U. S. C. A. 
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Provided, however, That it shall be deemed a breach of the 
contract if, before the time of shipment and with the intent 
to avoid his obligation under the contract, the contract 
shipper divests himself, or with the same intent permits 
himself to be divested, of the legal right to select the carrier 
and the shipment is carried by a earrier which is not a party 
to the contract: (4) does not require the contract shipper 
to divert shipment of goods from natural routings not served 
by the carrier or conference of carriers where direct ear- 
riage is available; (5) limits damages recoverable for breach 
by either party to actual damages to be determined after 
breach in accordance with the principles of contract law: 
Provided, howerer, That the contract may specify that in 
the case of a breach by a contract shipper the damages may 
be an amount not exceeding the freight charges computed 
at the contract rate on the particular shipment, less the cost 
of handling; (6) permits the contract shipper to terminate 
at any time without penalty upon ninety days’ notice: (7) 
provides for a spread between ordinary rates and rates 
charged contract shippers which the Commission finds to be 
reasonable in all the circumstances but which spread shall 
in no event be more than 15 per ecentum of the ordinary 
rates: (S) excludes cargo of the contract shippers which is 
loaded and earried in bulk without mark or count except 
liquid bulk cargoes, other than chemicals, in less than full 
shipload lots: Provided, however, That upon finding that 
economie factors so warrant, the Commission may exclude 
from the contract any commodity subject to the foregoing 
exception; and (9) contains such other provisions not incon- 
sistent herewith as the Commission shall require or permit. 
The Commission shall withdraw permission which it has 
granted under the authority contained in this section for the 
use of any contract if it finds, after notice and hearing, that 
the use of such contract is detrimental to the commerce of 
the United States or contrary to the public interest, or is 
unjustly discriminatory or unfair as between shippers, 
exporters, importers, or ports, or between exporters from 
the United States and their foreign competitors. The car- 
rier or conference of carriers may on ninety days’ notice 


terminate without penalty the contract rate system herein 
authorized, in whole or with respect to any commodity: 
Provided, however. That after such termination the carrier 
or conference of carriers may not reinstitute such contract 
rate system or part thereof so terminated without prior 
permission by the Commission in accordance with the pro- 
visions of this section. Any contract, amendment, or modifi- 
eation of any contract not permitted by the Commission 
shall be unlawful, and contracts, amendments, and modifica- 
tions shall be lawful only when and as long as permitted 
by the Commission: before permission is granted or after 
permission is withdrawn it shall he unlawful to carry out in 
whole or in part, directly or indirectly, any such contract, 
amendment, or modification. As used in this section, the 
term ‘‘contract shipper’’ means a person other than a car- 
rier or conference of carriers who is a party to a contract 
the use of which may be permitted under this section. Sept. 
7, 1916. ¢ 451, § 14h, as added Oct. 3, 1961, Pub.L. 87-346 
$1, 75 Stat. 762. 


Section 15, 39 Stat. 733. as amended, 46 U.S. C. A. 814 


Every common earrier by water, or other person subject 
to this chapter shall file immediately with the Commission 
a true copy, or, if oral, a true and complete memorandum, 
of every agreement with another such carrier or other per- 
son subject to this chapter, or modification or cancellation 
thereof, to which it may be a party or conform in whole or 
in part. fixing or regulating transportation rates or fares; 
giving or receiving special rates, accommodations, or other 
special privileges or advantages: controlling. regulating, 
preventing, or destroying competition: pooling or appor- 
tioning carnings. losses, or traffic: allotting ports or restrict- 
ing or otherwise regulating the number and character of 
sailings between ports: limiting or regulating in any way 
the volume or character of freight or passenger traffic to be 
carried; or in any manner providing for an exclusive, pref- 
erential, or cooperative working arrangement. The term 
“‘aereement”’ in this section includes understandings, con- 
ferences, and other arrangements. 
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The Commission shall by order, after notice and hearing, 
disapprove, cancel or modify any agreement, or any modifi- 
cation or cancellation thereof, whether or not previously 
approved by it, that it finds to be unjustly discriminatory or 
unfair as between earriers, shippers, exporters, importers, 
or ports, or between exporters from the United States and 
their foreign competitors, or to operate to the detriment of 
the commerce of the United States, or to be contrary to the 
public interest, or to be in violation of this chapter, and 
shall approve all other agreements, modifications or eancel- 
lations. No such agreement shall be approved, nor shall 
continued approval be permitted for any agreement (1) 
between carriers not members of the same conference or 
conferences of carriers serving different trades that would 
otherwise be naturally competitive, unless in the case of 
agreements between carriers, each carrier, or in the case of 
agreements between conferences, each conference, retains 
the right of independent action, or (2) in respect to any 
conference agreement, which fails to provide reasonable 
and equal terms and conditions for admission and readmis- 
sion to conference membership of other qualified carriers 
in the trade, or fails to provide that any member may with- 
draw from membership upon reasonable notice without 
penalty for such withdrawal. 

The Commission shall disapprove any such agreement, 
after notice and hearing, on a finding of inadequate policing 
of the obligations under it or of failure or refusal to adopt 
and maintain reasonable procedures for promptly and fairly 
hearing and considering shippers’ requests and complaints. 

Any agreement and any modification or cancellation of 
any agreement not approved, or disapproved, by the Com- 
mission shall be unlawful, and agreements, modifications, 
and cancellations shall be lawful only when and as long as 
approved by the Commission; before approval or after dis- 
approval it shall be unlawful to carry out in whole or in 
part, directly or indirectly, any such agreement, modifica- 
tion, or cancellation; except that tariff rates, fares, and 
charges, and classifications, rules, and regulations explana- 
tory thereof (including changes in special rates and charges 
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covered by section 818a of this title which do not involve 
a change in the spread between such rates and charges 
and the rates and charges applicable to noncontract ship- 
pers) agreed upon by approved conferences, and changes 
and amendments thereto. If otherwise in accordance with 
law, shall be permitted to fake effect without prior approval 
upon compliance with the publication and filing require- 
ments of section $17(b) of this title and with the provision 
of any regulations the Commission may adopt. 

Every agreement, modification, or cancellation lawful 
under this section, or permitted under section 813a of this 
title, shall be excepted from the provisions of section 1-11 
and 15 of Title 15, and amendments and Acts supplemen- 
tary thereto. 

Whoever violates any provision of this section or of 
section 813a of this title shall be liable to a penalty of not 
more than $1,000 for each day such violation continues, to 
be recovered by the United States in a civil action: Provided 
however, That the penalty provisions of this section shall 
not apply to leases, licenses, assignments, or other agree- 
ments of similar character for the use of terminal property 
or facilities which were entered into before the date of 
enactment of this Act, and, if continued in effect beyond 
said date, submitted to the Federal Maritime Commission 
for approval prior to or within ninety days after the enact- 
ment of this Act, unless such leases, licenses, assignments, 
or other agreements for the use of terminal facilities are 
disapproved, modified, or canceled by the Commission and 
are continued in operation without regard to the Commis- 
sion’s action thereon. The Commission shall promptly 
approve, disapprove, cancel, or modify each such agree- 
ment in accordance with the provisions of this section. As 
amended Oct. 3, 1961, Pub. L. 87-346, §2, 75 Stat. 763; 
Feb. 29, 1964, Pub. L. 88-275, 78 Stat. 148. 
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B. Review Act of December 29, 1950, c. 1189, 64 Stat. 1129- 
1132, as amended, 5 U.S. C. A. 1031-1042. 


Section 2, 64 Stat. 1129, as amended, 5 U.S. C. A. 1032, 
‘* Jurisdiction of Courts of Appeals. 


‘“‘The court of appeals shall have exclusive jurisdiction 
to enjoin, set aside, suspend (in whole or in part), or to 
determine the validity of, all final orders (a) of the 
Federal Communications Commission made reviewable in 
accordance with the provisions of section 402 (a) of Title 
47, and (b) of the Secretary of Agriculture made under the 
Packers and Stockyards Act, 1921, as amended, and under 
the Perishable Agricultural Commodities Act, 1930, as 
amended, except orders issued under section 210(e), 217a 
and 499g¢(a) of Title 7, and (¢) such final orders of the 
United States Maritime Commission or the Federal Mari- 
time Board or the Maritime Administration entered under 
authority of the Shipping Act. 1916. as amended, and the 
Intercoastal Shipping Act, 1933, as amended, as are now 
subject to judicial review pursuant to the provisions of 
section 830 of Title 46, and (b) of the Atomic Energy 
Commission made reviewable by section 2239 of Title 42. 

‘Such jurisdiction shall be worked by the filing of a 
petition as provided in section 1034 of this title.’’ 


Section 3, 64 Stat. 1130, 5 U. S. C. A. 1033 


“Venue 


“The venue of any proceeding under this chapter shall 
be in the judicial cireuit wherein is the residence of the 
party or any of the parties filing the petition for review, 
or wherein such party or any of such parties has its prinei- 
pal office, or in the United States Court of Appeals for the 
District of Columbia.’’ 
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Section 4, 64 Stat. 1130, 5 U.S. C. A. 1034 


‘‘Review of orders; time; notice; contents of petition; 
service 


‘Any party aggrieved by a final order reviewable under 
this chapter may within sixty days after entry of such order, 
file in the court of appeals wherein the venue as prescribed 
by section 1033 of this title lies, a petition to review such 
order. Upon the entry of such an order, notice thereof 
shall be given promptly by the agency by service or publica- 
tion in accordance with the rules of such agency. The 
action in court shall be brought against the United States. 
The petition shall contain a concise statement of (a) the 
nature of the proceedings as to which review is sought, (b) 
the facts upon which venue is based, (c) the grounds on 
which relief is sought, and (d) the relief prayed. The 
petitioner shall attach to the petition, as exhibits, copies 
of the order, report, or decision of the agency. The clerk 
shall serve a true copy of the petition upon the Attorney 
General of the United States by mailing by registered 
mail, with request for return receipt, a true copy to the 
agency and a true copy to the Attorney General.’’ 


Section 9(a), 64 Stat. 1131, 5 U. S. C. A. 1039(a) 
‘‘Jurisdiction of Proceeding—Exclusive 


“Upon the filing and service of a petition to review, the 
court of appeals shall have jurisdiction of the proceeding. 
The court of appeals in which the record on review is filed, 
on such filing, shall have jurisdiction to vacate stay orders 
or interlocutory injunctions therefore granted by any 
court, and shall have exclusive jurisdiction to make and 
enter, upon the petition, evidence, and proceedings set forth 
in the record on review, a judgment determining the validity 
of, and enjoining, setting aside, or suspending, in whole or 
in part, the order of the ageney.’’ 


A-S 


C. Administrative Procedure Act of June 11, 1946, ¢. 324, 
60 Stat. 237,5 U.S. C. A. 1001-1011. 


Section 7(¢), 60 Stat. 241.5 U.S. C. A. 1006(¢). 


Hearings: presiding officers: powers and duties: burden 
of proof: evidence; record as basis for decision 


Except as statutes otherwise provide, the proponent of 
a rue or order shall have the burden of proof. Any oral 
or documentary evidence may be received, but every ageney 
shall as a matter of poliey provide for the exclusion of 
irrelevant, immaterial, or unduly repetitious evidence and 
no sanction shall be imposed or rule or order be issued 
except upon consideration of the whole record or such por- 
tions thereof as may be cited by any party and as supported 
by and in accordance with the reliable, probative, and sub- 
stantial evidence. Every party shall have the right to 
present his ease or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such cross exami- 
nation as may be required for a full and true disclosure of 
the facts. In rule making or determining of claims for 
money or benefits or applications for initial licenses any 
ageney may. where the interest of any party will not be 
prejudiced thereby, adopt procedures for the submission of 
all or part of the evidence in written form. 


Section 10(e), 60 Stat. 243, 5 U.S. C. A. 1009(e). 


Score or REVIEW. 


So far as necessary to decision and where presented the 
reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and deter- 
mine the meaning or applicability of the terms of any 
ageney action. It shall (A) compel agency action unlaw- 
fully withheld or unreasonably delayed: and (B) hold 
unlawful and set aside ageney action, findings and con- 
clusions found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law; (2) 
contrary to constitutional right, power, privilege, or immu- 
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nity; (3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right: (+) without obser- 
vance of procedure required by law; (5) unsupported by 
substantial evidence in any case subject to the requirements 
of sections 1006 and 1007 of this title or otherwise reviewed 
on the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review 
the whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the rule of 
prejudicial error. 
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United States Court of Appeals 


For tue District oF CotumsBia Crecvit 


U.S. Arnantic & Guur/AUSTRALIA- 
New ZeaLaAND CONFERENCE, 
Petitioner. 
v. Docket No. 19,637 
FeperaL MaritIME ComMMISsION AND 
Unitep Srares oF AMERICA, 
Respondents. 


Petition for Review. 


This is a petition of the UT. S. Atlantic & Gulf/ 
Australia New Zealand Conference (hereinafter referred to 
as ‘‘the Conference*’) for review of the final order of the 
Federal Maritime Commission (hereinafter, ‘‘the Commis- 


sion’’) entitled In the Matter of Agreement Nos, 6200-7, 

200-8, 6200-B—U. S. Atlantic and Gulf/Australia-New 
Zealand Conference. Docket No. 1156, entered under the 
Shipping Act. 1916, as amended, 46 U.S.C. $801, ef seq. 
and served on the Conference by mail on June 24, 1965. 
A copy of the Commission’s Report and Order of June 24, 
1965 is attached hereto and is marked ‘‘Exhibit A.”’ 


JURISDICTION AND VENUE. 


This Court has jurisdiction to review the order of the 
Commission pursuant to 5 U.S.C. §1032. Venue is in this 
Court under 5 U.S.C. §1033. 


NATURE OF THE PROCEEDINGS. 


1. Petitioner is a Conference of common carriers by 
water operating in the foreign commerce of the United 
States pursuant to statutes of the United States and in 
conformity with the rules and regulations of the Federal 
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Maritime Commission. Petitioner’s basic organic Agree- 
ment, Federal Maritime Commission Agreement No. 6200, 
and all subsequent amendments thereto have been filed 
with the Commission for approval prior to their utilization 
by the Conference in accordance with section 15 of the 
Shipping Act, 1916, 46 U.S.C. $814, and have been formally 
approved by the Commission. 


2, Petitioner filed proposed supplementary Agreements 
No. 6200-7, 6200-8, and 6200-B with the Commission for 
approval, and notice to that effect was published in the 
Federal Register on September 5 and 20, 1963. By an order 
of the Federal Maritime Commission dated December 10, 
1963, an investigation was instituted to determine whether 
said Agreements should be approved, disapproved or 
modified under section 15 of the Shipping Act. 


3. Agreement No. 6200-8 proposed to expand the cov- 
erage of the Conference to include service between Great 


Lakes and St. Lawrence River ports and ports in the 
Conference’s destination areas. A Great Lakes section 
of the Conference to be created under this proposal would 
establish rates and conditions of carriage applicable to 
the U. S. Great Lakes and St. Lawrence River ports and 
would be composed of the signatories of the Conference 
Agreement who serve or give satisfactory evidence of their 
intention and ability to serve the Great Lakes trade. 
Action by the Great Lakes section would require a three- 
fourths vote of the members of that section but establish- 
ment by that section of a rate lower than that in effect on 
the same commodity shipped from other Conference areas 
would require the consent of the Conference as a whole, 
acting by a two-thirds vote. 


4. The Conference further proposed to extend the use 
of its previously approved exclusive patronage dual rate 
contract to the entire trade covered by the Conference 
Agreement as expanded by Agreement No. 6200-8. To 
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make clear that a question to be decided in the proceeding 
was whether, under section 14b of the Shipping Act, 1916, 
46 U.S.C. §813a, the Conference should be granted the right 
to utilize its form of dual rate contract in the expanded 
version of the Conference for which approval was sought, 
the Conference moved to amend the order of investigation 
on February 11, 1964. By an order served April 21, 1964, 
the Commission granted the motion, and a further amended 
order was issued on May 6, 1964. 


5. On June 29, 1964, after Hearings, Commission Ex- 
aminer Walter T. Southworth issued his Initial Decision 
recommending that the agreements be approved with cer- 
tain changes, which Petitioner agreed to make. Exceptions 
were taken by intervenors and by Commission Hearing 
Counsel and oral argument was held before the Commis- 
sion on December 2, 1964. The Report and Final Order of 
the Commission, served on June 24, 1965, of which review 
is sought herein, approved the extension of the area 
covered by the Conference Agreement to include U. S. 
Great Lakes and St. Lawrence River Ports and approved 
the creation of a Great Lakes section. However, it refused 
to approve the provision requiring a three-fourths vote 
for action by the Great Lakes section, refused to approve 
the provision which required the consent of the Conference 
as a whole to rate actions by the Great Lakes section 
establishing rates below those from the Atlantic and Gulf 
to Conference destination areas, and refused to approve 
the use of the Conference’s dual rate contract in the entire 
trade covered by the Conference Agreement. The Com- 
mission noted, however, that it would permit the use of 
a separate dual rate contract covering only the trade 
from the Great Lakes. 


6. The report of the Commission was signed by three 
Commissioners. Two of the Commissioners dissented in 
part, one voting to approve the provision requiring action 
by the Great Lakes section to be taken by a three-fourths 
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vote, the other voting to approve the use of a single dual 
rate contract covering the entire Conference area. 


7. This is a final order within the meaning of 5 U.S.C. 
§§1009(¢) and 1032. 


8. Petitioner is aggrieved and petitions this Court for 
a review of the Commission's order. 


Grounxps ox Wuicu Reuter 1s SOUGHT. 


The Commission by this report and final order has 
committed the following errors of law and of fact: 


1. The Commission's decision that section 15 requires 
that carriers in the Great Lakes section be free to establish 
their rates independently was an error of law. 


2. The Commission's decision that it cannot approve 


under section 15 a three-fourths vote requirement in the 
Great Lakes section, if the provision presently permits 
one carrier to exercise a practical veto over the rate- 
making decisions of that section, is contrary to law. 


3. The Commission's decision that extension of the 
Conference’s dual rate contract to the Great Lakes would 
contribute to the diversion of cargo from the Lakes is not 
supported by and in accordance with reliable, probative, 
and substantial evidence as required by section 7(¢) of 
the Administrative Procedure Act, 5 U.S.C. §1006(c). 


4. Within the meaning of section 10(e) of the Admin- 
istrative Procedure Act, 5 U.S.C. §1009(e), the decision 
was an abuse of the Commission’s discretion. 


5. The Commission’s decision was arbitrary and capri- 
cious within the meaning of section 10(e) of the Admin- 
istrative Procedure Act, 5 U.S.C. §1009(e). 
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Tue Rewer Prayep. 


Petitioner prays that this Court: 


1. Hold that the Commission’s report and final order 
of June 24, 1965 was without basis in law and contrary to 
section 15 of the Shipping Act, 1916, as amended; 


2. Vaeate the Commission’s decision and remand the 
matter to the Commission with instructions to approve 
proposed Agreement No. 6200-8 and permit the use of the 
*s dual rate contract in the entire trade covered 
by the Conference Agreement: 


Conference 


3. Grant such other and further relief as the Court 
may deem appropriate. 


Respectfully submitted, 


Eumer C. Mappy, 

Roxaup A. Capone, 

Baupvin Erxarson, 

120 Broadway 

New York, N. Y. 10005, 
and 

The Farragut Building, 

900 Seventeenth St., N.W. 

Washington, D.C. 20006. 


August 23, 1965. 


Kini, Campseiti & Keatine, 
120 Broadway, 
New York, NX. Y. 10005, 

and 
The Farragut Building, 
900 Seventeenth St., N.W., 
Washington, D.C. 20006. 

Of Counsel 
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UNITED STATES COURT OF APPEALS 


For tre District or CottmBra Circuit 
ie SS Se 

U.S. Aruantic & Guir/AUSTRALIA- 
New ZeEaLanp CONFERENCE, 

Petitioner, 

v. Docket No. 

FEpEeRAL MarttrME CoMMISSION AND 
Uysirep States oF AMERICA, 

Respondents. 


a ee eee 


CERTIFICATE OF SERVICE. 


J hereby certify that I have this day, via first-class 
mail, postage prepaid, served the foregoing Petition for 
Review on each of the following parties to the Commission 
proceedings: 


Jerome H. Heckman, Esq. 
Keller & Heckman 

1712 N Street, N.W. 
Washington, D.C. 


Vincent D. Simmons, Esq. 
Dow Chemical Co. 

47 Building 

Midland, Michigan 


Warren A. Jackman, Esq. 
Bradley, Pipin, Vetter & Eaton 
135 South Lasalle Street 
Chicago, Illinois 60603 


James M. Henderson, Esq. 
Investment Building 
Washington, D.C. 20005 
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Sidney Goldstein 

F. A. Mulhern 

Port of New York Authority 
111 Eighth Avenue 

New York, New York 10011 


Robert K. Jorgensen 

International Association of 
Great Lakes Ports 

Room 606—City Hall 

Milwaukee, Wisconsin 53202 

Thomas K. Roche, Esq. 

Haight, Gardner, Poor & Havens 

80 Broad Street 

New York, New York 10004 


Evmer C. Mappy 


Dated: New York City, New York 
this 23d day of August, 1965. 
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Exhibit A, Annexed to Petition for Review. 
Commission’s Report and Order of June 24, 1966. 


FEDERAL MARITIME COMMISSION 
No. 1166. 
Is tue Marrer or AGREEMENT Nos. 6200-7, 6200-8 axp 
6200-B-U. S. Artantic & GuLr/AUsTRaLIa-NEW ZEALAND 
CONFERENCE. 


Agreements modifying outbound conference agreement (1) 
to add U.S. Great Lakes and St. Lawrence River ports 
to trade from Atlantic and Gulf ports to Australia and 
New Zealand, with separate section to fix rates from 
the Great Lakes, and (2) to change voting requirement 
in ordinary conference actions from unanimity to two- 
thirds, approved pursuant to section 15 of the Shipping 
Act, 1916. 

agreement providing for veto by Atlantic and Gulf see- 
tion of conference of rates set by Great Lakes section 
below those from the Atlantic and Gulf, disapproved 
pursuant to section 15 of the Shipping Act, 1916. 


Permission to extend use of conference’s approved dual 
rate contract to entire trade covered by conference agree- 
ment as expanded by approved amendment, denied pur- 
suant to section lib of the Shipping Act, 1916. 


Exmzr C. Mappy, Pact F. McGuire, and Batpvry 
Ervarson for U. S. Atlantic & Gulf/Australia-New 
Zealand Conference, respondent. 


Jerome H. Heckman, Rosert Tiernan, and VINCENT 
D. Simmons for the Dow Chemical Company and 
Dow Chemical International S.A., interveners. 
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James M. Henperson, ArtHux L. Wiysy, Jr., SamueL 
H. Moerman, and J. Raymonp Cuarx for the Port of 
New York Authority and North Atlantic Ports As- 
sociation, interveners (with Smyey Gotpsretx, Gen- 
eral Counsel, and F, A. Munuery, Attorney, for the 
Port of New York Authority. 


Warren A. Jackman, Stvart B. Brapiey, and Dayre, 
K. Scutorr for Federal Commerce and Navigation 
Company Limited and Federal Commonwealth Line, 
interveners. 


Rosert Jorcensen for International Association of 
Great Lakes Ports, intervener, and Ronarp Parizex 
for Port of Chicago, a member of said association. 


J. Scor Provan and Roserr J. Buackwet, Hearing 
Counsel. 


Water T, Sovruworts, Hearing Examiner. 


Report, 


By the Commission: (Jonxy Haruiee, Chairman; AsHTon 
C. Barrett, James V. Day, Commissioners.) 


The Commission instituted this investigation to deter- 
mine (1) whether three proposed amendments to Agree- 
ment No. 6200, the organic agreement of the U. S. Atlantic 
and Gulf’Australia-New Zealand Conference, should be 
approved under section 15 of the Shipping Act, 1916, and 
(2) whether the Conference should be permitted, pursuant 
to section 14h of the Shipping Act, to extend the coverage 
of its dual rate contract to include Great Lakes ports. 

Agreement No. 6200 presently covers the establishment 
of agreed rates, charges, and practices for the carriage 
of cargo from Atlantic and Gulf ports of the United States 
to ports in Australia, New Zealand, and certain South 
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Pacific Islands. The proposed amendments now before us 
would: 


1. Add Great Lakes and St. Lawrence River ports 
of the United States to the trade covered by the 
conferences, Along with the request to extend the 
scope of the agreement, the conference requests per- 
mission to have its approved dual rate contract apply 
to shipments from these ports (Agreement No. 6200-8, 
par. 1); 


2. Establish a separate ‘‘Great Lakes section’’ of 
the conference, composed of member lines operating 
regular services from Great Lakes ports, which would 
establish rates and conditions applicable to carriage 
from Great Lakes ports, subject to the consent of 3% 
of all conference members to any rate lower than the 
corresponding rate from any other conference area. 
A carrier would be eligible to participate in the Great 


Lakes section upon demonstrating satisfactory evi- 
dence of its intent to operate in the Great Lakes? 
(Agreement No. 6200-8, par. 2) ; and 


3. Change the present requirement of unanimous 
assent to any action under the agreement to two-thirds 
assent, except as otherwise specifically provided and 
except that any modification of the basic agreement 


? By order served December 28, 1964, in this proceeding, the 
Commission remanded the issues raised by Agreement 6200-7 ( par. 
1) to the Examiner for further hearings. Agreement 6200-B, also 
subject to the order of investigation in this proceeding has been 
withdrawn. 


* As originally submitted, the consent of 34 of the conference 
members was required. The Examiner, however, while approving 
this provision in principle saw no reason for requiring a greater 
majority to ratify a lower rate from the Lakes than for ordinary 
conference action. Accordingly, his recommended approval was 
subject to the conference's modifying their agreement to require 


approval only by a 2/3 majority. The conference has indicated 
their assent to this modification . 
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would require unanimous consent (Agreement No. 
6200-7, par. 2). 


In his initial decision, the presiding examiner recom- 
mended approval of the proposed modifications. Dow 
Chemical Company, a large producer of chemicals with a 
major plant in the Great Lakes area at Midland, Michigan, 
and Dow Chemical International, S.A., its export sales 
subsidiary; Federal Commerce and Navigation Company, 
Limited, a Montreal-based corporation which proposed to 
Operate a service between Australia and U. S. Great 
Lakes ports through its newly established Federal Com- 
monwealth Line; and Hearing Counsel filed exceptions to 
the initial decision. 


In substance these parties contend: 


1. That the Examiner erred in approving the es- 
tablishment of a separate Great Lakes section of the 
conference which was subject to the power of the 
conference as a whole to veto a rate established by 
the Great Lakes section below the corresponding rate 
from Atlantic and Gulf ports. 


2. That the Examiner erred in approving the 
provision that membership in the Great Lakes section 
can be retained as long as a carrier produces satisfac- 
tory evidence of its intention and ability to operate a 
regular service from Lakes ports. 


3. That the Examiner erred in approving the ex- 
tension of the conference’s dual rate contract from 
Atlantic and Gulf ports to the Great Lakes area. 


4. That the Examiner erred in finding that the 
imposition by the conference of a $5-86 per ton arbi- 
trary or differential on shipments from Great Lakes 
ports, over corresponding rates from Atlantic and 
Gulf ports, was not unlawful.* 


3 Only Dow raises this exception. 
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The conference, intervener Port of New York Author- 
ity, and intervener North Atlantic Ports Association replied 
to these exceptions. 


Facts. 


In the past, Great Lakes ports of the United States 
were a relatively unimportant shipping area because of 
adverse conditions inherent in the Lakes—inadequate port 
facilities, a short navigation season, and limited common 
carrier service, With the opening of the St. Lawrence 
Seaway in 1959, however, the Lakes became the fourth 
sea coast of the United States. Since the opening of the 
Seaway, the movement of cargo has steadily inereased. 

At present the Great Lakes are competitive with Atlan- 
tic and Gulf ports, and many shippers move their goods 
from both areas, Nevertheless, certain inherent disadvan- 
tages limit the ability of Lakes ports to attract cargo. 
Goods can move from Lakes ports only during a 6-7 month 
sailing season. Consequently when the Lakes are closed 
to navigation, all shippers, regardless of their loyalty to 
or preference for Lakes ports, must look to the Atlantic 
or Gulf for service. In addition, transit time from Atlantic 
ports to Australia and New Zealand varies, depending upon 
the ports involved, from 25 to 55 days, while transit time 
from Chicago to the first port in Australia is about 54 
days, and from Detroit it is about 43 days. And the length 
of vovages from the Lakes may be inereased by congestion 
in the locks. Where speed is essential, therefore, shippers 
must rely on the Atlantic or Gulf. 

Despite these difficulties, however, Lakes ports have 
certain advantages over the Atlantic and Gulf. Shippers 
with plants on or near the Lakes find that common carrier 
service at their doorstep saves the cost of inland trans- 
portation to Atlantic or Gulf ports, a factor which is a 
strong inducement to ship from the Lakes despite the 
lengthy transit time and limited service. 
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At the close of the record in this proceeding, the con- 
ference had six members. Three of these—A/B <Atlant- 
trafik, American and Australian Steamship Line—Joint 
Service (A & A), and Port and Associated Lines—Joint 
Service (Port)—would be eligible for membership in the 
proposed Great Lakes section according to the eligibility 
requirements set forth in Agreement 6200-8. The individ- 
ual tariffs filed by these lines for transportation of cargo 
from the Lakes to Australia and New Zealand generally 
provide for a differential or arbitrary over conference 
rates applicable at Atlantic and Gulf ports of $5.00 per 
ton for ports in the Detroit-Toledo range and 36.00 for 
ports in the Chicago-Milwaukee range. If the conference 
is extended to the Lakes, the members will maintain some 
differential over Atlantic and Gulf rates to compensate 
for the additional steaming time and other costs incurred 
in serving the Lakes, 

Of the three conference lines who have expressed an 
intent to serve the Lakes, only Atlanttrafik has actually 
made a sailing. During 1963, it made 11 sailings out of 
the Great Lakes port of Detroit. Of these, 8 also called 
at Chicago. Atlanttrafik, however, has not attracted suf- 
ficient cargo to fill its vessels from Lakes ports alone, 
and it has found it necessary to call at Montreal, other 
St. Lawrence River ports, and U. 8. Atlantie Coast ports. 

A&A and Port collectively propose to provide monthly 
service from the Lakes through a sailing arrangement 
pursuant to F.M.C, Agreement No. 7996-3. In conjunction 
with this proposed Lakes service, A & A and Port will 
call at Montreal and Canadian ports east thereof but will 
not eall at U. S. Atlantic or Gulf ports. A & A and Port 
would continue their present separate service from U. S. 
Atlantic and Gulf ports. 


4This agreement provides for A & A and Port to alternate 
sailings from Lakes ports. 
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Although A & A and Port have filed tariffs covering the 
Great Lakes, and have solicited cargo, they have not as 
yet secured cargo sufficient to justify a sailing from the 
Lakes, Most of their solicitation has been directed to 
automobile shippers who account for about 70% of the 
revenue in the Great Lakes trade. Competition for this 
cargo is keen. A & A actually had a booking from Chrysler, 
a major shipper of automobiles, but Chrysler cancelled this 
booking when it determined that faster service from the 
Atlantic was needed. The loss of this booking forced 
A & A to eancel its scheduled sailing. A second vessel 
was offered by A & A to American Motors, but the cargo 
was shipped via Atlanttrafik. 

Port Line has solicited Chrysler, American Motors, 
Willys, and Dow, but has not been successful in attracting 
cargo. Chrysler offered Port its entire 1964 shipments 
from the Lakes to Australia if it would reduce its rate from 
$36.50, the same rate offered by the conference from the 
Atlantic and Gulf, to $33.50 plus 5% Port, feeling that 
such a reduction would disrupt the conference rate struc- 
ture, declined and lost the cargo. 

Much of the vigorous competition in the Lakes has 
come from independent earriers. In 1961, O.S.K. Line 
took a cargo away from Atlanttrafik by offering a cut rate 
to Chrysler, and in 1962 Orient Mid-East Lines did the 
same, forcing Atlanttrafik to cut its rate by eliminating the 
differential over the Atlantic Coast rate. Neither O.S.K. 
nor Orient Mid-East Lines has since reentered the Lakes 
trade. In 1964, Federal Commerce, which had never been 
in the trade before. took away Atlanttrafik’s principal 
booking for its first sailing of the season by cutting rates 
on automobiles from Kenosha (American Motors). As a 
result, Atlanttrafik cancelled the sailing. Apparently Fed- 
eral Commerce took the business at $33.50 per ton, against 
Atlanttrafik’s rate of $36.50. The conference considered 
the $33.50 rate to he noncompensatory. 
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Discussion aND CONCLUSIONS. 


The Commission has recognized in the past that certain 
administrative economies can be effected by permitting 
separate trade areas to be brought under a single conference 
administration, thereby permitting the use of one office and 
one staff where several might otherwise be required.’ We 
believe that the establishment of a single administration 
within the U. S. Atlantic and Gulf/Australia-New Zealand 
Conference to handle the Atlantic and Gulf trade and the 
Great Lakes trade is justified on the basis of savings in 
the cost of conference administration. However, Agree- 
ment 6200-8 would go further and allow the Atlantic and 
Gulf section of the conference to exercise veto power over 
rates set by the Great Lakes section, albeit the power is a 
limited one and extends only to rates which are lower 
than those from the Atlantic and Gulf coasts. 

The considerations which move us to permit the estab- 
lishment of a single conference in these two trades for ad- 
ministrative purposes do not in our view justify the exercise 
of the proposed veto power over Great Lakes rates by the 
Atlantic and Gulf carriers. 

It seems elemental that the carriers best able to estab- 
lish fair and equitable rates for a given trade are those 
carriers which are actually serving the trade. It would 
seem equally clear that these carriers should be able to 
fix their rates free from any veto power vested in carriers 
whose primary purpose and motivation is the protection of 
their carrvings in a competitive trade. We recognize 
that the increased expenses involved in carrying cargo 
out of Great Lakes ports would make the instance of a 
Lakes rate which is lower than an Atlantic or Gulf rate a 
relatively rare one. But if the carriers serving the Lakes 
fec] that such a rate is needed they should be free to set it. 

The conference fears that unlimited power in the Great 
Lakes section to set rates below those from the Atlantic 


5 The Dual Rate Cases, dated March 27, 1964, pp. 43-45. 
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and Gulf would lead to destructive rate competition between 
the two competing trades. However, we believe the vesting 
of rate-making decisions in carriers who do not serve the 
area in whose rates they have a voice to be far more 
dangerous to the commerce of the United States then the 
existence of rate competition between two competing areas. 
Moreover, we think that section 15 clearly requires that 
the carriers in the Great Lakes section be free to establish 
their rates independently. 
Section 15 provides in relevant part: 


No... agreement shall be approved, nor, shall con- 
tinued approval be permitted for any agreement (1) 
between carriers not members of the same confer- 
ence or conferences of carriers serving different 
trade that would otherwise be naturally competitive, 
unless in the ease of agreements between carriers, 
each carrier, or in the case of agreements between 
conference, each conference retains the right of in- 
dependent action.® 


Although it is true that section 15 does not require the 
right of independent action on the part of the individual 
carriers within a single conference, the arrangement con- 
templated by Agreement 6200-8 is the same, in practice, 


®In discussing this provision. the House Committee on Mer- 
chant Marine and Fisheries stated: 


“"... One reason for the insertion of this provision is 


the present situation existing in the operation of the joint 
agreement between the Pacific Westbound and Far East 
Conference whereby each conference exercise, in effect. a 
veto power over action by the other conference on specific 
rate applications by shippers. 

“This joint agreement has operated to the detriment of 
shippers by transferring the ultimate decision with respect 
to their rates from the carriers immediately serving them to 
the carriers on the other coasts who have no knowledge of 
or necessarily anv interest in the welfare of the particular 


shipper... .” (House Report 498, 87th Cong., Ist Sess. 
pp. 9-10.) 
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as that which Congress sought to prohibit. The inclusion 
of two naturally competitive trades within the ambit of 
a single conference for administrative purposes cannot 
carry with it the power of carriers serving one of the 
trades to veto the rates of the carriers serving the other. 
For if it did the independent action requirement of section 
15 would be a nullity. 

We turn now to the question of eligibility for member- 
ship in the Great Lakes section. Agreement No. 6200-8 
provides that a line is eligible for membership in the 
Lakes section if it maintains regular service from the 
Lakes. Regular service is defined as a minimum of two 
sailings during a navigation season. The controversial 
part of the membership requirement is as follows: 


If a line fails to have a minimum of two sailings 
during a navigation season, it shall cease to have 
a vote in such Great Lakes conference section until 
it shall give satisfactory evidence of its intention 


and ability to operate a regular service from United 
States Great Lakes ports. 


In short, Agreement 6200-8 permits a carrier to retain 
its vote in the Great Lakes section despite the fact that 
it has not made a sailing during a season, as long as it 
maintains ‘‘satisfactory evidence”’ of its intention to serve 
the Lakes during the next season. Satisfactory evidence, 
according to the conference, would consist of the filing of 
tariffs, advertising a sailing, and similar activities which 
normally precede a sailing. 

Hearing Counsel and Dow call attention to the experi- 
ence of A & A and Port who presented what would be 
considered sufficient evidence under this standard, vet 
failed to sail from the Lakes. They fear that these liberal 
requirements for admission into the Lakes section will be 
used by lines who have no real intention of serving the 
Lakes, merely ‘‘to have a finger in the rate-making pie.’’ 

Although it is true that A & A and Port manifested 
their intention to serve, but were unable to carry out this 
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intention, it appears from the record that their attempts 
were made in good faith, and not merely to influence rates 
from the Great Lakes. 

Although a theoretical possibility exists that the liberal 
requirements for membership in the Great Lakes section 
could be abused by Atlantic and Gulf carriers who may 
desire to vote on Great Lakes rates without serving the 
Lakes, we believe the greater risk is in the possible harm to 
a carrier which has been unable to carry out its planned 
sailings, and must thereby be deprived of a voice in deter- 
mining its rates for the following season, although it 
intended in good faith to provide service. Should abuses 
occur, it is in the interests of those carriers providing 
regular service from the Lakes to bring them to our atten- 
tion. Our power of continuing supervision over section 
15 agreements would permit us at that time to take appro- 
priate action. 

The membership criteria of Agreement 6200-8 for the 
Great Lakes section are consistent with the Commission’s 
General Order No. 9.7 governing ‘‘ Admission, Withdrawal, 
And Expulsion Provisions of Steamship Conference Agree- 
ments.’’ The general order requires all conference agree- 
ments to contain a provision substantially as follows: 


Any common carrier by water which has been 
reeularly engaged as a common carrier in the trade 
covered by this agreement, or who furnishes evi- 
dence of ability and intention in good faith to insti- 
tute and maintain such a common carrier service 
between ports within the scope of this agreement, 
and who evidences an ability and intention in good 
faith to abide by all the terms and conditions of 
this agreement, may hereafter become a party to 
this agreement by affixing its signature thereto. 


We, therefore, approve the membership clause of Agree- 
ment No. 6200-8. 


729 Fed. Reg. 5797 (1964). 
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Under the provisions of Agreement 6200-7 (par. 2), 
conference action, including the setting of rates, requires 
the assent of two-thirds of the conference members. Agree- 
ment 6200-8, however, requires that the members of the 
Great Lakes section must set their rates by a %4 vote of 
the members of that section. 

At the close of the record, three carriers were eligible 
for membership in the Great Lakes section. Thus, any 
rate from the Lakes would require the unanimous assent 
of these three carriers. This voting procedure permits 
one carrier to exercise a practical veto over the rate making 
decisions of that section. We cannot approve such an 
arrangement. By modifying Agreement 6200-8 to require 
the same 24 majority in the setting of rates as is proposed 
from the Atlantic and Gulf, this danger would be substan- 
tially reduced. 

We turn now to the issue of whether the approved dual 
rate contract system of the Atlantic and Gulf/Australia- 
New Zealand Conference should be extended to cover Great 
Lakes ports. Should we approve the extension of the 
system to the Lakes, a signatory to the extended dual rate 
contract would be obligated to ship on conference vessels 
not only from Atlantic and Gulf ports but from Great 
Lakes ports as well. 

In urging approval of this extension the conference 
claims that the prevalence of nonconference competition 
in the Lakes justifies the extension of dual rates in order 
to combat nonconference rate competition. Furthermore, 
they contend that the extension of the system will prevent 
signatories of the Atlantic and Gulf contract from avoiding 
their contract obligations by shipping from the Lakes. 

We do not believe that the extension of the dual rate 
system to the Lakes is approvable under sections 14b and 
15. Since the Great Lakes are closed to navigation during 
a five- or six-month period, it is rare that a shipper in 
that area can rely upon carriers from the Lakes for all 
his shipping requirements. At some time during the year, 
he will have no choice but to ship out of the Atlantic or 


JA20 
Exhibit A, Annezxed to Petition. 


Gulf. Therefore, a shipper in the Lakes area may elect 
to sign a dual rate contract from the Atlantic and Gulf 
range. If the shipper elects to sign a dual rate contract 
from the Atlantic and Gulf, he would be compelled, under 
the conference proposal, to be a dual rate shipper from 
the Lakes whether or not conference rates and service in 
the Lakes are satisfactory to him. One dual rate contract 
covering both the Atlantic and Gulf as well as the Lakes 
would also effectively lessen the bargaining power of Great 
Lakes shippers since they would he foreed to accept con- 
ference rates from the Lakes or conference rates from the 
Atlantic and Gulf although satisfactory service could 
otherwise be obtained in the Lakes. This situation is 
harmful not only to the shipper, but to the development 
of the Great Lakes as a trading area. The extension would 
hinder Lakes development and would in fact contribute to 
the diversion of cargo from the Lakes. For example, a 
shipper might be required to use unsatisfactory conference 
service from the Lakes or move cargo overland to the 
Atlantic or Gulf, even though satisfactory nonconference 
service might be available in the Lakes. This is dis- 
criminatory to Lakes ports. 

On this record we find that the extension to the Lakes 
of the same dual rate contract applicable at Atlantic and 
Gulf ports will be detrimental to the commerce of the 
United States, discriminatory against Great Lakes ports 
in favor of Atlantic and Gulf ports, and contrary to the 
public interest, in violation of sections 14b and 15 of the 
Act. In The Dual Rate Cases, supra, we disapproved a 
similar provision. Consequently, this provision is dis- 
approved, 

We recognize that one of the fundamental purposes of 
the dual rate law was to allow the steamship conference 
to compete effectively with the independent carrier. We 
think this end can be accomplished by the institution of a 
separate dual rate contract for the Great Lakes section, 
independent of the dual rate contract from the Atlantic 
and Gulf. 
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CONCLUSIONS. 


For the foregoing reasons, we find Agreement 6200-8 
as submitted by the conference to he detrimental to the 
commerce of the United States and discriminatory as 
between ports, in violation of sections 14b and 15 of the 
Act. It is disapproved. The conference may submit a 
revised agreement, however, not inconsistent with the 
terms of this report. for our consideration. 

As to Agreement 6200-7 (par. 2) nothing appears in 
the record to indicate that this Agreement would he dis- 
criminatory, detrimental to the commerce of the United 
States, contrary to the public interest, or otherwise contrary 
to the Act. It is approved. 


Commissioner Jonn S. Parrersox, concurring and dissent- 
ing separately. 


In my opinion, Agreement No. 6200-7 should be ap- 
proved for the reason that the agreement has not heen 
found to be unjustly discriminatory or unfair as between 
carriers, shippers, exporters, importers, or ports, or he- 
tween exporters from the United States and their foreign 
competitors, or to operate to the detriment of the commerce 
of the United States, or to be contrary to the public inter- 
est, or to be in violation of the Shipping Act, 1916, as 
amended. 

I agree that we should not approve Agreement No. 
6200-8 insofar as it requires a tie-in of the Great Lakes 
dual rate contract with the Atlantic and Gulf dual rate 
contract. 

I dissent from the refusal to approve the provisions 
of Agreement No. 6200-8 obligating the Great Lakes sec- 
tion members to establish rates and conditions by %4 vote 
of such members. 

J would permit the use of a separate contract which is 
available to all consignees and shippers in the Great 
Lakes area on equal terms and conditions, which provides 
lower rates to a shipper or consignee who agrees to give 
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all or a fixed portion of his patronage to the Conference 
carriers pursuant to Sec. 14b of the Act. 


Commissioner Grorce H. Hearn dissenting in part: 


I believe that the Conference proposal for a single 
Dual Rate Contract covering Great Lakes ports as well 
as the Atlantic and Gulf should be approved. As the 
majority has noted the Lakes are closed to navigation 
during 2 five or six month period. The record also shows 
that some shippers in the area of the Lakes do, even during 
the Lakes’ navigational season, ship out of Atlantic or 
Gulf ports particularly when time is of the essence. This 
indicates that a single Dual Rate Contract for all three 
Coasts is not only desirable but, in this case, enhances 
the purposes and policy of the Shipping Act. 

Unlike my colleagues, I do not find that the tie-in of 
the Lakes with the Atlantic and Gulf coasts in one Dual 
Rate Contract would be detrimental to shippers or to the 
development of the Great Lakes as a trading area. On 
the contrary, it is my view that established lines which 
have for years devoted themselves to the trade and who 
are now and have been pioneering the trade from the 
Groat Lakes area are entitled to a fair share of the cargoes 
offered from the Lakes during the navigational season. 

Under the spirit of loyalty it should not be too much 
to expect contract shippers in the Great Lakes area to use 
Conference vessels offered at their own door steps, particu- 
larly when the conference carriers provide year round serv- 
ice to these shippers at Atlantic and Gulf ports. 

Finally I believe that these Conference carriers who 
offer services throughout the full range of ports should 
not be prejudiced with respect to Lakes’ cargo which they 
have helped to develop and which they stand ready to 
carry twelve months a year. 


Tuomas List 
Secretary 
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UNITED STATES COURT OF APPEALS 


For rue Disrsicr or Cotumsia Crrcvurr 


U.S. Arnantic & Guitr/AvsTRALLA- 
New ZEALAND CONFERENCE, 
Petitioner, 
v. Docket No. 19704 
FEpERAL MaritIME ComMMISSION AND 
Unrrep States or AMERICA, 
Respondents. 


This is a petition of the U. S. Atlantic & Gulf/ 
Australia-New Zealand Conference (hereinafter referred 
to as ‘‘the Conference’*) for review of the Report and final 
Order of the Federal Maritime Commission (hereinafter, 
“the Commission’’) entitled Jn the Matter of Agreement 
Nos. 6200-7, 6200-8, 6200-B—U. S. Atlantic and Gulf/ 
Australia-New Zealand Conference. Docket No. 1166, 
entered under the Shipping Act, 1916, as amended, 46 
U.S.C. §801, et seq., and served on the Conference by mail 
on June 24, 1965 and August 26, 1965, respectively. Copies 
of said Report and Order are attached hereto marked 
‘Exhibit A’’ and ‘‘Exhibit B”’ respectively. 


JURISDICTION AND VENUE, 


This Court has jurisdiction pursuant to 5 U.S.C. ¢1032. 
Venue is in this Court under 5 U.S.C. §1033. 


NATURE OF THE PROCEEDINGS. 


1. Petitioner is a Conference of common carriers by 
water operating in the foreign commerce of the United 
States pursuant to statutes of the United States and in 
conformity with the rules and regulations of the Federal 
Maritime Commission. Petitioner’s basic organic Agree- 
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ment, Federal Maritime Commission Avreement No. 6200, 
and all subsequent amendments thereto have been filed 
with the Commission for approval prior to their utilization 
by the Conference in accordance with Section 15 of the 
Shipping Act, 1916, 46 U.S.C. $814, and have been formally 
approved by the Commission. 


2. Petitioner filed proposed supplementary Agreements 


No. 6200-7, 6200-8, and 6200-B with the Commission for 
approval, and notice to that effect was published in the 
Federal Register on September 5 and 20, 1963. By an 
order of the Federal Maritime Commission dated December 
10, 1963, an investigation was instituted to determine 
whether said Agreements should be approved, disapproved 
or modified under Section 15 of the Shipping Act. 


3. Agreement No. 6200-8 proposed to expand the cov. 
erage of the Conference to include service between Great 
Lakes and St. Lawrence River ports and ports in the 


Conterence’s destination areas. A Great Lakes section of 
the Conference to be created under this proposal would 
establish rates and conditions of carriage applicable to 
the U.S. Great Lakes and St. Lawrence River ports and 
would be composed of the signatories of the Conference 
Agreement who serve or give satisfactory evidence of 
their intention and ability to serve the Great Lakes trade. 
Action by the Great Lakes section would require a three- 
fourths vote of the members of that section but establish- 
ment by that section of a rate lower than that in offect 
on the same commodity shipped from other Conference 
areas would require the consent of the Conference as a 
whole, acting by a two-thirds vote. 


4. The Conference further proposed to extend the use 
of its previously approved exclusive patronage dual rate 
contract to the entire trade covered by the Conference 
Agreement as expanded by Agreement No. 6200-8. To 
make clear that a question to be decided in the proceeding 
was whether, under Section 14b of the Shipping Act, 1916, 
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.C, §S13a, the Conference should be granted the 
right to utilize its form of dual rate contract in the ex- 
panded version of the Conference for which approval was 
sought, the Conference moved to amend the order of 
investigation on February 11, 1964. By an order served 
April 21, 1964, the Commission granted the motion, and a 
further amended order was issued on May 6, 1964. 


do. On June 29, 1965, after hearings, Commission Ex- 
aminer Walter T. Southworth issued his Initial Decision 
recommending that the agreements be approved with cer- 
tain changes, which Petitioner agreed to make. Exceptions 
were taken by intervenors and by Commission Hearing 
Counsel and oral argument was held before the Commis- 
sion on December 2, 1964. The Report of the Commission, 
served on June 24, 1965, approved the extension of the 
area covered by the Conference Agreement to include U. S. 
Great Lakes and St. Lawrence River Ports and approved 
the creation of a Great Lakes section. However, it refused 
to approve the provision requiring a three-fourths vote 
for action by the Great Lakes section, refused to approve 
the provision which required the consent of the Confer- 
ence as a whole to rate actions by the Great Lakes section 
establishing rates below those trom the Atlantic and Gulf 
to Conference destination areas, and retused to approve 
the use of the Conterence’s dual rate contract in the entire 
trade covered by the Conference Agreement. The Com- 
mission noted, however, that it would permit the use of 
a separate dual rate contract covering only the trade from 
the Great Lakes. 

The Commission stated: ‘*The Conference may submit 
a revised agreement, however, not inconsistent with the 
terms of this report, for our consideration.’’ (Exhibit A, 
p. 11). No revision of the proposed agreement has been 
submitted to the Commisson. 

6. On August 25, 1965, in Docket 19637, the Conference 


filed a petition for review of the Report of the Commission 
(Exhibit A). 
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7. Subsequently, on August 26, 1965, the Commission 
entered the Order (Exhibit B) discontinuing the proceed- 
ing in Docket No. 1166. 


8. The Commission's said Report and Order are final 
for the purposes of review within the meaning of 5 U.S.C. 
§$1009(¢) and 1032. 


9. Petitioner is aggrieved and petitions this Court for 
review. 


Grovunps oy Wnaicr Rewer is Sovant. 


The Commission by its Report and its final Order 
has committed the following errors of law and of fact: 


1. The Commission's conclusion that Section 15 re- 
quires that carriers in the Great Lakes section be free 
to establish their rates independently was an error of law. 


2. The Commission’s conclusion that it cannot approve 
under Section 15 a three-fourths vote requirement in the 
Great Lakes section, if the provision presently permits one 
carrier to exercise a practical veto over the rate-making 
decisions of that section, is contrary to law. 


38. The Commission’s conclusion that extension of the 
Conference’s dual rate contract to the Great Lakes would 
contribute to the diversion of cargo from the Lakes is 
not supported by and in accordance with reliable, pro- 
bative, and substantial evidence as required by Section 
7(c) of the Administrative Procedure Act, 5 U.S.C. 
$1006 (¢). 


4. Within the meaning of Section 10(e) of the Admin- 
istrative Procedure Act, 5 U.S.C. §1009(e), the action 
was an abuse of the Commission’s discretion. 


5. The Commission’s action was arbitrary and capri- 
cious within the meaning of Section 10(e) of the Admin- 
istrative Procedure Act, 5 U.S.C. §1009(e). 


JA27 
Petition for Review. 


Tue Revier Prayep. 


Petitioner prays that this Court: 


1. Hold that the Commission’s Report and final Order 
were without basis in law and contrary to Section 15 of the 
Shipping Act, 1916, as amended; 


2. Vacate the Commission's Report and Order and 
remand the matter to the Commission with instructions 
to approve proposed Agreement No. 6200-8 and permit 
the use of the Conference’s dual rate contract in the 
entire trade covered by the Conference Agreement; 


2 


3. Grant such other and further relief as the Court 
may deem appropriate. 


Respectfully submitted, 


Evcmer C. Mappy 
Roxaup A. CaPone 
Batpviy Erxarson 
120 Broadway 
New York, N. Y. 10005 

and 
The Farragut Building 
900 Seventeenth Street, N. 
Washington, D. C. 20006 


September 23, 1965. 


Kieury, Campsett & Keatinc 
120 Broadway 
New York, N. Y. 10005 
and 
The Farragut Building 
900 Seventeenth Street, N. W. 
Washington, D.C. 2006 
Of Counsel 
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[‘‘Exhibit A’’ is identical to “Bxhibit A” attached to 
Petition for Review in 19,637]. 


Exhibit B, Annexed to Petition for Review. 
Order of Discontinuance. 


FEDERAL MARITIME COMMISSION 


Docxetr No. 1166 


Ix THE MATTER 
OF 


Agreement Nos. 6200-7, 6200-8, and 6200-B U. 8. ATLANTIC 
& Guur/AUSTRALIA-NEW ZEALAND CONFERENCE. 


Hearing Counsel have moved to dismiss this proceeding 
on the grounds that the issues remaining for decision are 
moot. Respondents agree. 

Consequently, this proceeding is hereby discontinued. 
However, the conference is notified that contrary to their 
assumption, the Commission reserves the right to institute 
an investigation of all pending modifications to Agreement 
6200 or related section 15 agreements as it may deem 
proper. 


By the Commission. 
Francis C. Hurney 


Special Assistant to the Secretary 
(SEAL) 
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UNITED STATES COURT OF APPEALS 


For rue District or Cotumpra Crecurr 


September Term, 1965 


U.S. Artayric & Gutr/Avstrarqy- 
New Zeavaxp ConFERENce, 
Petitioner, 
v. Nos. 19,637 
19,704 
Feperar, Maririare Comnissiox AND 
Unrrep States oF AMERICA, 


Respondents, 


Before Bazetoy, Chief Judge, in Chambers, 


Counsel for the parties jn the above-entitled cases 
having submitted their stipulation pursuant to Rule 38(k) 
of the Genera] Rules of this Court, and the stipulation 


having been considered, the stipulation js approved, and it 
is 


OrvERED that the ntrol further pro- 
ceedings in these cases ¥ further order of 
this court, and that the stipulation and this order shal] be 
printed in the joint appendix herein. 


Joint Prehearing Statement of Issues. 


IN THE 
UNITED STATES COURT OF APPEALS 


For tue District or CopumBia Crecurr 


U.S. Artayxtic & Guur/AUSTRALLA- 
New ZeaLAND CONFERENCE, 
Petitioner, 
v. \ Nos. 19,637 
19,704 
FeperaL Maritime ComMMIssioN AND 
Unsirep Sratres oF AMERICA, 


Respondents. 


1. The U. S. Atlantic & Gulf/Australia-New Zealand 
Conference, Petitioner, the Federal Maritime Commission 
and the United States of America, Respondents, and the 
North Atlantic Ports Association, Traffic Board, the Port 
of New York Authority, Dow Chemical Company and 
Dow Chemical International, S.A., Interveners in this 
case, herewith submit the following Joint Prehearing 
Statement of Issues: 


Petitioner and Intervenors North Atlantic Ports Associ- 
ation of Traffic Board and Port of New York Authority 
would state the questions presented as follows: 


“In disapproving under §15 of the Shipping Act, 1916, 
Agreement No. 6200-8, and in refusing to permit the use 
of the Conference’s dual rate contract in the entire trade 
covered by the Conference Agreement, 
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(1) Was the Commission’s conclusion that §15 
requires that carriers in the Great Lakes section be 
free to establish their rates independently an error of 
law? 


“©(2) Was the Commission’s conclusion that it 
cannot approve under §15 a three-fourths vote require- 
ment in the Great Lakes section, if the provision 
presently permits one carrier to exercise a practical 
veto over the rate making decisions of that section, 
contrary to law? 


““(3) Was the Commission’s conclusion that ex- 
tension of the Conference’s dual rate contract to the 
Great Lakes would contribute to the diversion of 
cargo from the Lakes supported by and in accordance 
with reliable, probative and substantial evidence? 


““(4) Were the actions of the Commission an abuse 
of the Commission's discretion? 


(5) Were the actions of the Commission arbi- 
trary and capricious? 


“Tn addition, in view of the fact that Respondents 
moved to dismiss the petitions for review on the 
ground that the petition in No. 19,637 must be dis- 
missed as untimely filed because ‘‘it was filed on the 
sixty-second day after entry of the Commission’s 
order sought to be reviewed,’’ and that the petition 
for review in No. 19,704 must be dismissed because 
that petition ‘‘certainly did not revive petitioner’s 
right to review the June 24, 1965 order,” and in view 
of the fact that the motion was denied by this Court, 
it is submitted that these arguments have been con- 
sidered and settled by this Court and are therefore 
no longer at issue in this proceding.”’ 


Joint Prehearing Statement of Issues. 


Respondents and intervenors The Dow Chemical Com- 
pany and Dow Chemical International, S.A., would state 
the questions presented, as follows: 


“1, Does this Court have jurisdiction under the 
Review Act of 1950 (5 U.S.C. 1081, et seg.) to review 
the Federal Maritime Commission’s disapproval of 
petitioner’s application for extension of its rate- 
making authority and dual rate contract system to 
the Great Lakes where the petition to review was 
filed sixty-two days after entry of the Commission 
Order? 


“2. Does the filing of a petition to review the 
Commission’s subsequent Order of Discontinuance 
which does not aggrieve petitioner, and to which it 
consented, revive petitioner’s right to a review of a 
Commission Order entered earlier in the proceeding? 


“3. Was not the Commission required under Sec- 
tion 14b of the Shipping Act, 1916, to disapprove 
petitioner’s application to extend its dual rate con- 
tract system to Great Lakes ports having found that 
such extension would result in discrimination against 
such ports, be detrimental to the commerce of the 
United States, and contrary to the public interest? 


“4, Was not the Commission required under Sec- 
tion 15 of the Shipping Act, 1916, to disapprove peti- 
tioner’s application to extend its rate-making au- 
thority over the Great Lakes having found that the 
procedures involved would permit carriers serving 
competitive Atlantic and Gulf ports to exercise a 
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dominant influence over the setting of rates in the 


Great Lakes?’’ 


Respectfully submitted, 


Etmer C, Mappy 


Ronatp A. CaPpONE 
120 Broadway 
New York, New York 10005 
and 
Farragut Building 
900 Seventeenth St., N. W. 
Washington, D. C. 20006 


Attorneys for the U.S. 


Atlantic & Gulf/Australia- 
New Zealand Conference 


Irwin A. SEIBEL 


Attorney, U. S. Department 

of Justice Washington, D. C. 
20530 Attorney for Respond- 
ent United States of America 


M. C. Miskovsky 
Solicitor 
Washington, D. C. 20573 


Attorney for Respondent 
Federal Maritime Commis- 
sion 


Jexome H, Heckman 
Keller & Heckman 
1712 N Street, N. W. 
Washington, D. C. 20036 


Attorney for Dow Chemical 
Co. & Dow Chemical Inter- 
national, S.A. 


JAMES M. Henperson, Eso. 
La Roe, Winn and Moerman 
743 Investment Building 
Washington, D. C, 20005 


Attorney for North Atlantic 
Ports Association Traffic 
Board And The Port of New 
York Authority 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 


District or Cotumsia Cirrcuir 


U.S. Arnanxtic & Guir/AUSsTRALIA- 
New ZEALAND CONFERENCE, 
Petitioner, 
v. Nos. 19,637 


19,704 
FeperaL Maritime ComMMIssioN AND 


Usirep States oF AMERICA, 
Respondents. 


The Federal Maritime Commission and the United 
States of America, respondents herein, respectfully move 
the Court to dismiss the petitions to review filed by peti- 
tioner on the ground that the petitions are untimely filed. 
No. 19,637 : 


On August 25, 1965, petitioner filed with this Court its 
petition to review a final order of the Federal Maritime 
Commission entered June 24, 1965, and served on petitioner 
that day. The order was entered in the Commission’s 
Docket No. 1166, In the Matter of Agreement Nos. 6200-7, 
6200-8, 6200-B—U. S. Atlantic and Gulf/Australia-New 
Zealand C onference. 

The Administrative Orders Review Act (Hobbs Act) 
which confers jurisdiction on this Court to review orders 
of the Federal Maritime Commission provides in pertinent 
part that: 


Sec. 4. Any party aggrieved by a final order 
reviewable under this Act may, within sixty days 
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after entry of such order, file in the court of appeals, 
wherein the venue as prescribed by section 3 hereof 
lies, a petition to review such order. 5 U.S.C. 1034 
(Emphasis supplied) 


The petition to review shows on its face that it was filed 
on the sixty-second day after entry of the Commission’s 
order sought to be reviewed. This Court therefore has no 
jurisdiction to review the Commission’s order, and the 
petition to review must be dismissed as untimely filed. 


No. 19,704: 

On September 23, 1965, petitioner filed a second petition 
to review the same Commission order of June 24, 19635, 
and in addition to review an order of August 26, 1965, 
entered in the same docket. The order of August 26, 1965, 
(Exh. B to Pet. to Review) discontinued the Commission 
proceeding at the request of the Commission’s Hearing 
Counsel because the issues remaining in the proceeding 
were moot. Petitioner agreed that the proceeding should be 
discontinued. The order of discontinuance was entered one 
day after petitioner filed its petition to review in No. 19,637. 

In order to escape the consequences of its failure to file 
a timely petition to review in No. 19,637, petitioner obvi- 
ously sought to utilize the Commission's order of discon- 
tinuance entered August 26, 1965, and again seek review in 
a new petition. Thus petitioner could supposedly argue 
that the petition in No. 19,704 is timely filed, because the 
Commission’s ‘final order’? was actually entered on August 
26, 1965. The futility of petitioner’s approach is at once 
apparent. The August 26, 1965, order merely discontinued 
the Commission proceeding, petitioner consented to it, and 
it did not in any way ‘‘aggrieve”’ petitioner so as to confer 
on petitioner a right to have it reviewed by this Court. 
It certainly did not revive petitioner’s right to review the 
June 24, 1965, order, which right was lost at the expiration 
of the sixty-day period provided by the Hobbs Act. 
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For the reasons stated herein, the petitions to review 
should be dismissed as untimely filed. 


Respectfully submitted, 


M. C. Misxovsky 
Solicitor 


Water H. Maro, I 
Attorney 
Federal Maritime Commission 


Doxatp F. Turner 
Assistant Attorney General 


Irwin A. SEIBEL 
Attorney 
Department of Justice 


October 4, 1965 
Washington, D. C. 
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Keller and Heckman 
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Washington, D. C. 


M. C. Miskovsky 
Solicitor 
Federal Maritime Commission 
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Washington, D. C. 
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I~ THE 


UNITED STATES COURT OF APPEALS 


FOR THE 
Disrricr or CotuMBIA CiRcUIT 


Se ek ee ee eee 
U.S. Aruantic & Guur/AUsTRALIA- 
New ZEALAND CONFERENCE, 
Petitioner, 
Vv Nos. 19,637 
19,704 
Feperat Maritime CoMMIssION AND 


Usitep States oF AMERICA, 
Respondents. 


Petitioner, U. S. Atlantic & Gulf/Australia-New 
Zealand Conference, respectfully urges the Court to deny 
respondents’ motion to dismiss petitions to review filed 
in regard to the Federal Maritime Commission’s Docket 
No. 1166. In the matter of ..greements Nos, 6200-7, 6200-8, 
6200-B—U. 8. Atlantic and Gulf/Australia-New Zealand 
Conference, 

This motion secks to avoid review of an action of the 
Commission which is seriously in error and which is con- 
trary to a recent decision of this Court, Aktiebolaget 
Svenska Amerika Linien (Swedish American Line) v. 
F.M.C..— US. App. D.C. —, — F.2d — (No. 18,554, D.C., 
Cir., June 10, 1965). It seeks to prevent the petitioner 
from having its day in Court as to an action of the Com- 
mission which has serious consequences for petitioner 
and the commerce of the United States. 

The Courts have been reluctant to deny review on 
purely technical grounds that an appeal is not taken with 
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procedural regularity, and it is, therefore, the presumption 
of law that appeals are regularly taken, and the burden 
of proving irregularities in taking and perfecting an 
appeal is on the party alleging them. 


«c# * * [T]he general presumption, on appeal is 
that all steps necessary to bring the case into the 
Appellate Court were regularly and properly taken, 
and the burden of proving irregularities in taking 
and perfecting the appeal is on the party alleging 
them.’? 5 C.J.S. Appeal and Error $1579. 


It will be seen the respondents have not met this burden, 
and have not demonstrated that the petitions for review 


should be dismissed. 


No. 19,637 


On August 25, 1965, petitioner filed its petition to 
review the Commission’s report of June 24, 1965. The 
Administrative Orders Review Act provides: 


“‘Any party aggrieved by a final order review- 
able under this Act may, within sixty days after 
entry of such order, file in the Court of Appeals 
* * * 4 petition to review such order.’’? 5 U.S.C.A. 
1034 (Emphasis added.) 


The legislative history of the Administrative Orders 
Review Act shows that the source of the requirement that 
the petition be filed within sixty days after entry of the 
order is the Securities Exchange Act, and the courts have 
held under that statute that this provision imposes a 
requirement on the Commission to place or record, or 
summarize in a public record such an order so as to serve 
as notice to all the world in a manner analogous to the 
docket of a District Court (see Fed. R. Civ. P. 79(a), 28 
U.S.C.A.). Since this has not been done in this case, a 
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motion to dismiss the petition on the grounds of untimely 
filing must be denied. 

The Senate and House Reports on the Administrative 
Orders Review Act show the origin of the entry require- 
ment in 5 U.S.C.A. 1034: 


“The pattern used here is the one established 
for review of orders of the Federal Trade Com- 
mission in 1914 (5 U.S.C. 45e) and followed by other 
laws since then in relation to many other agencies, 
including the Securities and Exchange Commission, 
the Bituminous Coal Commission, and the National 
Labor Relations Board.’? S. Rep. No. 2618, p. 4, 
(H.R. Rep. No. 2122. uses substantially the same 


wording at p. 4). 


The review provisions of the Federal Trade Commis- 
sion and the National Labor Relations Board do not con- 
tain an entry provision. The Securities Exchange <Act, 
48 Stat. ¢ 901, 15 U.S.C.A. 78y(a), and {6(b) of the 
Bituminous Coal Act of 1937, 50 Stat. ¢. 127, both contain 
the provision requiring entry. The provision in the Bi- 
tuminous Coal Act is apparently taken from the Securities 
Exchange Act, Utah Fuel Co. v. National Bituminous Coal 
Commission, 69 U.S. App. D.C. 333, 161 F.2d 426, 429-30 
(1938). From the Senate and House reports on the Ad- 
ministrative Orders review Act, it is also apparent that 
the requirement that petitions for review be filed ‘‘within 
sixty days after entry of such order’’ is taken from §25(a) 
of the Securities Exchange Act, 15 U.S.C.A. §78y(a). 

Under this provision, it has been held that where the 
agency fails to enter an order, a motion to dismiss on the 
grounds of tardy filing must be denied. 


‘“‘Respondent urges that the date of issuance 
of the order, July 9, 1962, should be deemed to be 
the date of ‘‘entry’’ within the meaning of §25(a) 


Siena 6 ee 
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of the Act. Yet there is nothing in the record here 
to show that the order in question has ever been 
placed or recorded or summarized in any public 
record, so as to serve us notice to all the world in 
a manner analogous to the docket of the District 
Court.*’ [See Fed. R.Civ. P. 58, 79(a), 77(d), 28 
U.S.C.A.] 
* * * * * * 

“Inasmuch as the date of entry of the order 
here sought to be reviewed does not appear, respond- 
ent’s motion to dismiss the petition upon the ground 
of tardy filing must be denied.’’ Lile v. Securities 
and Exchange Commission, 324 F.2d 772, 773 
(U.S.C.A., 9th Cir. 1963). 


The Federal Maritime Commission, as the S.E.C. before 
the above decision, does not keep a record analogous to 


the docket of the District Court in which orders may be 
entered. The only record kept by the Commission of orders 
is the copy retained in the record folder for each pro- 
ceeding. The filing away of an order in the Commission’s 
files is simply not an entry of the order by any standard. 

Accordingly, the motion to dismiss the petition on the 
grounds of untimely filing must be denied because the 
date of entry of an order does not appear on the record. 

It should be noted, in this connection, that the pre- 
sumption that appeals are taken with regularity has been 
applied specifically to the date of entry of orders. It is 
the presumption of law that the entry of an order was made 
on a date that upholds, rather than the date that defeats, 
the right of appeal, C. S. Hamilton Motor Co. v. Muckle- 
roy, 46 S.W. 2d 451 (1932), Sloan v. Richey, 143 S.W. 2d 
119, 122 (1940), Brown v. Allied Plumbing & Heating Co., 
130 N.J.L. 487, 33 A.2d 813, 814 (1943). 
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No. 19,704 


In any event, even if the report of June 24, 1965 were 
held to have been entered, the motion to dismiss still must 
be denied, because the report was not an order. 

On September 23, 1965, Petitioner filed a petition to 
review the Commission's report of June 24, 1965 and its 
order of August 26, 1965. Respondents, on every page of 
the motion, refer to the Commission’s report of June 24, 
1965 as an ‘‘order’’ or ‘‘final order’’. The argument goes 
that the petitions for review were not filed within sixty 
days of the report, termed an order by respondents, and, 
therefore, the petitions for review are untimely. This con- 
tention is without merit because the Commission’s report 
of June 24, 1965 is not an order for the reasons which 
follow. The order which confers jurisdiction on this Court 
is the Commission’s final order of August 26, 1965. As 
respondents admit on page 2 of their Motion to Dismiss, 
the petition to review that order is obviously timely filed. 


Tue StarcutTes INvorven. 


Respondents base their contention on the Administra- 
tive Orders Review Act, 5 U.S.C.A. §1034 which provides 
in part, as follows: 


‘¢ Any party aggrieved by a final order reviewable 
under this chapter may, within sixty days after 
entry of such order, file in the Court of Appeals 

..a petition to review such order.”’ 


The words ‘‘such order’’ in this provision refers to 5 
U.S.C.A. §1032, which, in pertinent part, provides as 
follows: 


“The Court of Appeals shall have exclusive 
jurisdiction to enjoin, set aside, suspend (in whole 
or in part) or to determine the validity of . . . (¢) 
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such final orders of the [Federal Maritime Commis- 
sion] entered under authority of the Shipping Act, 
1916, as amended, .. . as are now subject to judicial 
review pursuant to the provisions of section 830 of 
Title 46...’’. (Emphasis supplied) 


The only order issued in this proceeding which falls 
within the meaning of these provisions is the Commission’s 
final order of August 26, 1965. This is clear from the 
language of §15 of the Shipping Act, 1916, as amended 46 
U.S.C.A. 814,as follows: 


‘“‘The Commission shall by order, after notice 
and hearing, disapprove, cancel or modify any agree- 
ment, or any modification ... thereof, whether or not 
previously approved by it, that it finds to be unjustly 
discriminatory or unfair as between * * * ports, 
** * or to operate to the detriment of the commerce 
of the United States, * * * and shall approve all 
other agreements, modifications or cancellations.”’ 
46 U.S.C.A. §S14. (emphasis added) 


Petitioner is aggrieved by the disapproval of its pro- 
posed agreement. The Commission can only disapprove an 
agreement by order under Section 15. No order was 
attached to the Commission’s report of June 24, 1965 in- 
tentionally, as will be made clear, and the order disapprov- 
ing the agreement is thus the Order of Discontinuance of 
August 26, 1965. 

The legislative history of the Shipping Act confirms 
that Congress used the words ‘‘by order’’ deliberately. 

The regulatory features of the Shipping Act, 1916 were 
the result of a study conducted by the House Committee 
on Merchant Marine and Fisheries under the Chairmanship 
of Rep. Joshua W. Alexander of Missouri, H.R. Rep. 
No. 659, 64th Cong., 1st Sess. (1916), S. Rep. No. 689, 64th 
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Cong., Ist Sess. (1916). One of the recommendations of 
the Alexander Committee was, as follows: 


“The Commission should be empowered to order 
eanecled any such agreements, or any parts thereof, 
that it may find to be discriminating or unfair in 
character, or detrimental to the commercial interests 
of the United States..’ H.R. Doc. No. 805, 63d 
Cong,, 2d Sess. (1914). 


Thus, Congress intended to require a formal order from 
the Commission when it decided to disapprove an agree- 
ment. In this case, this order is the Commission’s Order 
of Discontinuance of August 26, 1965. The Commission’s 
report of June 24, 1965 cannot be considered such an order 
for the reasons which follow: 


Tue Commisstox’s Report Was Nor An Ornver. 


That the Commission’s report of June 24, 1965 was 
not an order is clear from the Commission’s Rules of 
Practice and Procedure, the Administrative Procedure Act, 
46 U.S.C.A. §1001(d), 1007(b), as well as from the very 
words of the Commission’s report. 

The Commission’s basic Rule of Practice and Procedure 
covering the form of decisions is set out in 46 C.F.R. 
§502.26 which provides, in part, as follows: 


‘©All initial, recommended, tentative and final 
decisions will include a statement of findings and 
conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discre- 
tion presented on the record, and the appropriate 
rule, order, sanction, relief, or denial thereof’’. 
(Emphasis added) 


This language is substantially the language of §8(b) of 
Administrative Procedure Act, 46 U.S.C.A. §1007(b). 
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The Commission’s Rules specify how the ‘‘appropriate 
rule, order, sanction, relief or denial’’ is to be chosen. This 
is set out in 46 C.F.R., 502.224, as follows: 


‘The notice of hearing or order of investigation 
shall prescribe the kind of decision to be issued”’. 


Accordingly, the Order of Investigation in Docket No. 
1166 specified the appropriate rule, order, sanction, or re- 
lief that was appropriate. The Commission’s Order of 
Investigation in this proceeding is set out in Exhibit ‘*C’’. 
Page 3 of the Order specifies that an order is to be issued 
in this proceeding in the following words: 


“Iris FcrrHer Orverep, that action with respect 
to Agreements Nos. 6200-7, 6200-8 and 6200-B be 
held in abeyance pending the Commission’s decision 
and order in this proceeding.”’ 


For this reason, the Hearing Examiner in his initial 
decision concluded his report with the words ‘‘an appropri- 
ate order will be entered’’. (Examiner’s initial decision, 
p. 30, attached as Exhibit ‘‘D’’). It has been seen that 
these rules are derived from §8(b) of the Administrative 
Procedure Act, 46 U.S.C.A. §1007(b). The Administrative 
Procedure Act defines an order as follows: 


‘**Order’ means the whole or any part of the 
final disposition (whether affirmative, negative, in- 
junctive, or declaratory in form) of any agency in 
any matter other than rule making but including 
licensing.’’ 5 U.S.C.A. §1001(d) (Emphasis Added) 


It is clear that the Commission’s report of June 24, 1965 
is not an order within the meaning of the Administrative 
Procedure Act and its own rules. In the first place, noth- 
ing in the report is identified as or reads like an order. 
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In the second place, the Commission specifies the formal 
requirements necessary to issue an order in its Rules of 
Practice and Procedure and these requirements were not 
satisfied by the Commission’s report of June 24, 1965. 
The Commission’s Rules, 46 C.F.R., §502.4 provide, as 
follows: 


‘©All rules or orders issued in any proceeding 
covered by the rules in this part shall, unless other- 
wise specifically provided by the Commission, be 
signed and authenticated by seal by the Seeretary of 
the Commission in the name of the Commission.’”’ 
(Emphasis supplied) 


It can be scen on page 13 of the Commission’s report, 
Exhibit ‘‘A’’ attached to the Petition for Review, that 
the Secretary did sign the report, but not in the name of the 
Commission. Furthermore, Exhibit ‘‘A’’ does not show 
that he has affixed the seal of the Commission as required. 

Moreover, the Commission’s report is not the final dis- 
position of the case as an order is defined to be by the 
Administrative Procedure Act, supra. Agreement No. 
6200-8 was disapproved ‘‘as submitted by the Conference”’ 
and the Commission went on to say, ‘‘the Conference may 
submit a revised agreement, however, not inconsistent with 
the terms of this report, for our consideration’’. (Exhibit 
‘A’? attached to the Petition for Review, p. 11.) 

Indeed, the Commission’s Hearing Counsel recognized 
the fact that the Commission’s report was not the final 
disposition of the case when he moved to dismiss the pro- 
ceeding. Hearing Counsel stated ‘‘further hearings on 
Agreement 6200-7 would, by necessity, broaden the scope 
of the Commission’s Order of Investigation and unreason- 
ably delay the effectuation of the Commission’s decision.’’ 
(Motion to Dismiss of July 26, 1965, attached as Exhibit 
“E’’, p. 2 Emphasis Added). 


Se 
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Since this is a proceeding to approve, disapprove or 
modify the proposed agreements, the only ‘‘effectuation”’ 
that Hearing Counsel could have been referring to was an 
order approving, disapproving or modifying the agree- 
ments. Hearing Counsel, then, recognized that the Com- 
mission’s report was not the order necessary to ‘‘effectu- 
ate’’ the decision. 

In addition, the minute record of the Commission’s 
meetings pertaining to this proceeding show that the re- 
port of June 24, 1965 was not an order. Extracts from 
the minutes are attached hereto marked Exhibit ‘“‘F’’. 

While at the conclusion of its meeting of December 15, 
1964 it was noted that: 


‘“‘The General Counsel was directed to prepare 
an appropriate draft report and order giving effect 
to the above actions.”’ (Ex. F). 


The Commission actually only adopted a report at its 
meeting of June 23, 1965: 


‘After discussion, by the ‘yea’ vote of Chairman 
Harllee, Vice Chairman Day and Commissioner Bar- 
rett, the Commission approved the proposed Report 
setting forth the opinion of the majority and adopted 
at;?? 

* . * * * * 

“The Commission’s Report in Docket No. 1166 
as served, will be found in the formal docket of this 
proceeding.’’ (Ex. F, emphasis added). 


Thus the Commission’s minutes show that the report 
was not the order in this proceeding. 

It has been shown that by the terms of the report and 
by the minute record of the Commission’s discussions in 
this proceeding that the report was not the final disposition 
in this matter and was not intended to be the final dis- 
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position. It has been frequently held in such a situation 
that the order dismissing the proceeding is the order from 
which the time within which to take an appeal runs. 

In Jung v. K. d& D. Mining Co. 356 U.S. 335 (1958), 
respondents’ motion to dismiss petitioner’s complaint for 
failure to state a claim upon which relief could be granted 
was sustained by the Court on May 10, 1955 with leave for 
petitioners to file an amended complaint within 20 days. 
Approximately two years later petitioner filed a statement 
with the Court electing to stand on its complaint, and on 
the same day the Court ordered the cause of action dis- 
missed. On April 16, 1957 petitioner filed a notice of appeal 
from the dismissal. The Court of Appeals held the appeal 
untimely on the grounds that the time within which to take 
an appeal ran from the Court’s decision in 1955. The 
Supreme Court reversed the judgment of the Court of 
Appeals and remanded the case. The Court said: 


“We think that the District Court’s order of 
May 27, 1955, denying petitioners’ motion to vacate 
the order of May 10, 1955, but granting further leave 
to petitioners to amend their complaint, did not 
constitute the final judgment in the case. 


‘‘Although to be sure nearly two years elapsed 
between the time petitioners were given leave to file 
an amended complaint and their motion of March 
25, 1957, the defendants also did not, as they so 
easily could have done, nor did the District Court 
exercising power sua sponte over its own calendar, 
take any step to put a definitive end to the case and 
thereby fix an unequivocal terminal date for appeala- 
bility. The undesirability of useless delays in litiga- 
tion is more than offset by the hazards of confusion 
or misunderstanding as to the time for appeal. 
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“Tt was the District Court’s order of March 25, 
1957, dismissing ‘this cause of action,’ that con- 
stituted the final judgment in the case. It directed 
‘that all relief be denied’ and required ‘the clerk [to] 
enter judgment’ accordingly (Rule 58). The appeal 
of April 16, 1957, was taken within 30 days from 
the date of entry of the judgment and hence was 
timely under 73(a) of Federal Rules of Civil Pro- 
cedure.’’? 356 U.S. at 336-338. (Emphasis added). 
See Anastasiadis v. SS Little John, 346 F.2d 281, 
rehearing den. 346 F.2d 823 (U.S.C.A., Sth Cir. 
1965), Richards v. Dunne, 325 F.2d 155 (U.S.C.A. 
1st Cir. 1963), U.S. v. Associated Air Transport 
Inc., 256 F.2d 857, 861 (U.S.C.A. 5th Cir. 1958). 


The essential facts of this case are strikingly similar 
to the facts here. The Commission’s report disapproved 
Agreement 6200-8 ‘‘as submitted by the Conference’’ and 
said ‘“‘the Conference may submit a revised agreement, 
however, not inconsistent with the terms of this report for 
our consideration.’? The Conference did not submit such 
an amended agreement, and the Commission issued its 
order of discontinuance granting the motion to dismiss 
made by Hearing Counsel. 

Where the facts do differ is that in this case Hearing 
Counsel did take a step ‘‘to put a definitive end to the 
case and thereby fix an unequivical terminal date for 
appealability,’’ as has been seen. 

For these reasons, the Commission’s report was not the 
final order in this case. 
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Tue Orver or DisconTINUANCE Was THE Fina Decision 
Ix Tus PRocEEDING. 


The Commission’s report should be contrasted with 
the Order of Discontinuance in this proceeding. The order 
granted in effect Hearing Counsel’s Motion to Dismiss the 
proceeding and by so doing disapproved proposed Agree- 
ment No. 6200-8, This order was signed by the Secretary 
in the name of the Commission and the Commission’s seal 
was affixed as required by the Commission’s Rules. The 
order, without doubt, is the final disposition of the case. 
Thus, it is this order which confers jurisdiction on the 
Court and is the order, with the related report, of which 
review is sought herein. 

Respondents claim that Petitioner has no right to have 
the order reviewed by this Court because Petitioner con- 
sented to it. Petitioner concurred in Hearing Counsel’s 
Motion to Dismiss for a specific reason, that ‘‘the Con- 
ference agrees with Hearing Counsel that the issues re- 
manded to the Examiner are moot * * *.”’ 

The law is clear that petitioner was not compelled to 
ask the Commission to reconsider its report of June 24, 
1965 in order to have the right to appeal the proceeding. 
In coneurring with the Motion, Petitioner made clear that 
it did not concur because it accepted the report but be- 
cause, in the light of that report and subsequent events 
not pertinent here, there was no point in holding the pro- 
ceeding in abeyance until the Examiner had decided the 
issues remanded to him. To have opposed the Motion 
would have foreed the Conference to forego the approval 
of Agreement No. 6200-7 which would become effective on 
the issuance of the Commission’s final order in the ease, 
ie., the Order of Discontinuance. Respondents’ position, 
then, is unsound. 
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The Commission’s minutes, here again, show that this 
order was the final disposition of the case and not the 
report of June 24, 1965. At its mecting of August 24, 1965, 
it is noted: 


‘‘After discussion, by the ‘yea’ vote of Chairman 
Harllee, Commissioners Barrett and Hearn, the 
Commission granted the motion to dismiss the pro- 
ceeding and directed that an appropriate order dis- 
continuing the proceeding be issued and served on 
the parties.’’ 


e ° e e ° * 


“‘The Commission’s Order of Discontinuance of 
proceeding in Docket No. 1166 as served, will be 
found in the formal docket of this proceeding.’’ (Ex. 
F, emphasis added, footnotes omitted). 


The Order of Discontinuance is the only final order for 
purposes of review in this proceeding. 


Summary, 


Respondents seek to have the petitions for review dis- 
missed on technical grounds which have been shown to 
be without merit. They have the burden of proving that 
the appeals were not taken with regularity and they have 
failed to demonstrate any defect that can prevent this 
Court from hearing petitioner. This decision of the 
Commission is contrary to law and no basis has been 
established for denying petitioner its right to place its 
objections before the Court. 
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ConcLvsion. 
For the reasons stated above, petitioner respectfully 


submits that respondents’ motion to dismiss the petition 
should be denied. 


Orau ARGUMENT IS REQUESTED. 


Petitioner requests that an opportunity for oral argu- 
ment be afforded the parties in view of the nature of the 
issues presented by the motion and the reply. 


Respectfully submitted, 


Emer C. Mappy 
Rowatp A. CaPone 
Baupvin Erxarson 
120 Broadway 
New York, N. Y. 10005 
and 
The Farragut Building 
900 Seventeenth St., N. W. 
Washington, D. C. 20006 
October 21, 1965 


Kraus, CaMpBety & KeatTixc 
120 Broadway 
New York, N. Y. 10005 
and 
The Farragut Building 
900 Seventeenth St., N. W. 
Washington, D. C. 20006 
Of Counsel 
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CERTIFICATE OF SERVICE. 


This is to certify that the foregoing Reply to Motion 
to Dismiss Petitions to Review has been served upon each 
of the following individuals by mail, first class, postage 
prepaid, to the addresses listed this 20th day of October, 
1965. 


Donald F. Turner, Esq. 

Assistant Attorney General of the 
United States 

Department of Justice 

Washington, D. C. 20530 


Milan C. Miskovsky, Esq. 
Solicitor 

Federal Maritime Commission 
1321 H Street, N. W. 
Washington, D. C. 20573 


Jerome R. Heckman 
Keller and Heckman 
1712 N Street, N. W. 
Washington, D. C. 20036 


James M. Henderson 
Washington, D. C. 20005 
Investment Building 
Emer C. Mappy 
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Order of Investigation. 
FEDERAL MARITIME COMMISSION 


Docket No. 1166 


Ix toe Matrer 
OF 


Agreement Nos. 6200-7, 6200-8, and 6200-B U. S, Attaytic 
& Guir/AvSsTRaLia-NEW ZEALAND CONFERENCE. 


Wuereas, pursuant to Section 15 of the Shipping Act, 
1916, Agreemnts Nos. 6200-7 and 6200-8, between the mem- 
ber lines of the U. S. Atlantic & Gulf/Australia-New 
Zealand Conference, as listed in the Appendix attached 
hereto, would modify the basic conference Agreement No. 
6200, as amended, to enlarge the geographical scope of the 
range served by the conference to include Great Lakes and 
St. Lawrence River ports of the United States; would 
amend Article 2 to provide conference jurisdiction over 
rate agreements and freight contracts coneluded by any 
line(s) operating from Canadian ports (excluding Pacific 
Coast ports) although the range of ports served by the 
Conference, as described in the preamble of the basic 
conference agreement, as amended, does not include Cana- 
dian ports; and would amend Article $ with respect to 
conference voting procedures: 


Wuenras, Agreement No. 6200-B, between A/B Atlant- 
trafik, a regular conference member, and Montreal Aus- 
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tralia New Zealand Line (M.A.N.Z.), an associate member 
of the conference, apparently would establish those two 
carriers as Canadian Lines within the purview of the 
aforesaid Article 2, and would cover Canadian ports 
(excluding Pacific Coast ports) as well as the United States 
ports covered by the scope of Agreement No. 6200, as 
amended, and by the proposed amendment, No. 6200-B; 


Wuereas, notice was published of the filing of Agree- 
ments Nos. 6200-7 and 6200-8 in the Federal Register on 
September 5 and 20, 1963, respectively, and of Agreement 
No. 6200-B on September 20, 1963; 


Wuereas, pursuant to such notices a protest and request 
for hearing were filed on behalf of the Dow Chemical 
Company and Dow Chemical International, S.A. objecting 
to approval of Agreement No. 6200-8, and also requesting 


that approval of Agreement No. 6200-B be delayed pending 
resolution of the question introduced during the course of 
hearings in Docket No. 1043 as to whether the scope of a 
dual-rate contract increases concurrently with an expansion 
of the geographical scope of a conference’s range so as to 
be co-extensive in coverage with the conference agreement: 


Wueneas, in connection with a proposed modification 
(Agreement No. 6200-6) of the basic conference agreement, 
A/B Atlanttrafik filed a protest against expansion of the 
geographical scope of the conference’s range and requested 
a hearing with respect thereto, which was assigned Federal 
Maritime Commission Docket No. 1113, and the Caterpillar 
Tractor Company, Peoria, Tlinois, filed a protest without 
requesting a hearing, which was assigned Docket No. 1125 
and consolidated for hearing with the proceedings in Docket 
No. 1118; 


Wauereas, A/B Atlanttrafik became a conference mem- 
ber, and the conference thereafter, pursuant to agreement 
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of its members, withdrew Agreement No. 6200-6 for ap- 
proval and filed a motion to dismiss the proceedings in 
Docket Nos. 1113 and 1125, which motion the Commission 
granted; 


Wuereas, upon consideration of the agreements and 
protests, the Commission is of the opinion that an investi- 
gation should be undertaken to determine whether such 
Agreements should be approved, disapproved or modified 
under Section 15; 


THEREFORE, in order that a record may be developed 
upon which the Commission may determine to approve, 
disapprove or modify Agreements Nos. 6200-7, 6200-8 and 
6200-B, and in order that protestants the Dow Chemical 
Company, Dow Chemical International, S.A.. may be af- 
forded an opportunity to publicly participate in the pro- 
ceedings; 


Tr Is Onverep, that pursuant to Sections 15 and 22 of 
the Shipping Act, 1916, an investigation and hearing is 
hereby instituted to determine whether Agreement Nos. 
6200-7, 6200-8 and 6200-B should be approved, disapproved 
or modified under Section 15; 


Ir Is Frrruer Orverep, that the parties to these agree- 
ments as listed in the Appendix attached hereto be made 
respondents in this proceeding; 


Tr Is Frrraer Orverep, that this matter be assigned for 
hearing before an examiner of the Commission’s Office of 
Hearing Examiners at a date and place to be hereafter 
determined and announced by the presiding Examiner; 


Ip Is FurtHer Orverep, that notice of this order be 
published in the Federal Register and that a copy thereof 
and notice of hearing be served upon respondents; 
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Ir Is Furrger Oxperep, that action with respect to 
Agreements Nos. 6200-7, 6200-8 and 6200-B be held in 
abeyance pending the Commission’s decision and order in 
this proceeding ; 


Ir Is FurrHee Orperep, that any persons, other than 
respondents, who desire to become parties to this proceed- 
ing and to participate therein, shall file a petition to inter- 
vene with the Secretary, Federal Maritime Commission, 
Washington, D. C., 20573, on or before January 17, 1964. 


Ir Is FurTHer Orperep, that all future notices issued 
by or on behalf of the Commission in this proceeding, in- 
cluding notice of time and place of hearing or prehearing 
conference, shall be mailed directly to all parties of record. 


By the Commission December 10, 1963 


Tuomas Lisr 
Secretary 
(SEAL) 
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Appendix. 


U.S. Atlantic and Gulf/Australia-New Zealand Conference 
(6200) 

American & Australian Steamship Line—Joint Service 

Norton, Lilly & Company, Inc., General Agents 

26 Beaver Street 

New York 4, New York 


Bank Line, Ltd., (The) (American & Oriental Line) 
Boyd, Weir & Sewell, Inc. 

24 State Street 

New York 4, New York 


A/B Atlanttrafik (Atlanttrafik Express Service) 
Garcia & Diaz Inc., General Agents 

25 Broadway 

New York 4, New York 


United States Lines Company (American Pioneer Line) 
United States Lines 

1 Broadway 

New York 4+, New York 


Port and Associated Lines—Joint Service 
Funch, Edye & Company, Inc., Agents 

25 Broadway 

New York 4, New York 


Hamburg-Sudamerikanische Dampfschef ffharts-Gesell- 
schaft, Eggert & Amisinck 

Columbus Line, Inc., General Agents 

26 Broadway 

New York 4, New York 


Montreal Australia New Zealand Line, Ltd., (M.A.N.Z. 
Line) 

Norton, Lilly & Company, Inc., Agents 

26 Beaver Street 

New York 4, New York 
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Examiner’s Initial Decision 


ULTIMATE CONCLUSIONS. 


Findings and conclusions proposed by the parties have 
been incorporated herein to the extent that they are found 
to be material and supported by the record, and are other- 
wise denied. 

Upon the record in this proceeding it is concluded and 
found that proposed Agreements No. 6200-7, 6200-8 and 
6200-B, in the forms respectively set forth in Appendix I, 
II, and III, if modified in accordance with this decision, 
are not unjustly discriminatory or unfair as between car- 
riers, shippers, exporters, importers, or ports, or between 
exporters from the United States and their foreign com- 
petitors, do not operate to the detriment of the commerce 
of the United States and are not contrary to the public 
inerest, or in violation of the Shipping Act, 1916, as 
amended, and they are therefore approved as so modified 
pursuant to section 15 of said Act. 

Tt is further found and concluded that the form of 
exclusive patronage (dual rate) contract heretofore ap- 
proved by the Commission for use by the Conference, if 
modified in paragraph 1 thereof to include the trade from 
U. S. and Canadian Great Lakes ports as well as from 
U. S. Atlantic and Gulf and Eastern Canadian ports, 
Montreal and east thereof, and used within the trade 
described in Commission Agreement No. 6200 as amended 
in accordance with this decision and as provided therein 
and in Agreement No. 6200-B, is not subject to a finding 
that it will be detrimental to the commerce of the United 
States or contrary to the public interest, or unjustly dis- 
criminatory or unfair as between shippers, exporters, im- 
porters, or ports, or between exporters from the United 
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States and their foreign competitors; and accordingly such 

use of said form of dual rate contract is permitted, pur- 

suant to section 14b of the Shipping Act, 1916, as amended. 
An appropriate order will be entered. 


Water T. SournworTH 
Presiding Examiner 
June 26, 1964 
Washington, D. C. 
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BEFORE THE 
FEDERAL MARITIME COMMISSION 


In ree Marre 
OF 


Agreement Nos. 6200-7, 6200-8, and pocket No. 1166 
6200-B U. S. Aruantic & Guur/ 
AvstTratia-NeEw ZEALAND CONFER- 

ENCE. 


Motion to Dismiss. 


Hearing Counsel move to dismiss that portion of Docket 
No. 1166 dealing with paragraph 1 of Agreement No. 
6200-7. By order of December 28, 1964, the Commission 
remanded paragraph 1 of Agreement No. 6200-7 to the 
presiding examiner for the limited purpose of determin- 
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ing whether action should be taken under Section 15 with 
respect to the several proposed versions of that paragraph. 

A hearing was held pursuant to the order of remand 
and Hearing Counsel and the examiner were advised that 
the conference members were expected to reach an agree- 
ment in the near future as to what changes, if any, they 
desired. The hearing was adjourned to allow the confer- 
ence members to meet in order to settle their differences 
on this section of Agreement 6200-7. 

Presently, the full conference is in accord and on March 
17, 1965, it filed with the Commission a new agreement 
entitled ‘‘Revision of Proposed Federal Maritime Com- 
mission Agreement 6200-7’, together with (1) a ‘‘rate 
maintenance’’ agreement between the conference and the 
Eastern Canada/Australia-New Zealand Conference and 
(2) a proposed amendment to the conference’s dual rate 
agreement. These documents are closely related and are 
part of an integral plan of the conference. 

It should be noted that the recently proposed revision 
of Agreement 6200-7 is different from the original amend- 
ment considered in Docket No. 1166, thus rendering the 
issues remanded to the presiding examiner moot. It is 
also interwoven with a new proposed agreement and an 
amendment thereto. Thus the resolution of the issues 
sought by the Commission in this proceeding cannot be 
resolved without further evidence and testimony. This 
will necessitate future hearings prolonging the complete 
determination of the instant case. Any such delay would 
be unreasonably burdensome to the parties originally filing 
the amendments here to be considered on September 20, 
1963. 

The major issues in Docket No. 1166 were decided by 
the Commission on June 24, 1965. The remanded issues 
were not resolved. At present, any section 15 question 
concerning the new revised paragraph 1 of Agreement 
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6200-7 is moot and in addition would be inseparable from 
the new agreement and the amendment to the conference 
dual rate contract filed on March 17. 1965. Due to the 
indivisibility of the above filings, any further hearings on 
Agreement 6200-7 would, by necessity, broaden the scope 
of the Commission's Order of Investigation and unreason- 
ably delay the effectuation of the Commission’s decision. 
Because of the above, Hearing Counsel move that the 
remaining issues in this proceeding be dismissed. We 
further suggest that if there is any section 15 question 
concerning paragraph 1 of Agreement 6200-7, the new 
‘‘rate maintenance’’ agreement and the amendment to the 
dual rate contract be resolved in a new proceeding. 


Respectfully submitted, 


Rosert J. BLacKWELL 
Director 
Bureau of Hearing Counsel 


J. Scot Provan 
Hearing Counsel 
Washington, D. C. 
July 26, 1965. 


CERTIFICATE OF SERVICE. 


I hereby certify that I have this day served the fore- 
going document upon all parties of record in this pro- 
ceeding by mailing, via first-class mail, postage prepaid 
a copy to each such party. 


Dated at Washington, D. C. this 26th day of July 1965. 


J. Scor Provay 
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Extract from Minutes. 


UNITED STATES OF AMERICA 
FEDERAL MARITIME COMMISSION 


Washington, October 7, 1965 


I hereby certify that the annexed are true copies of 
extracts from the minutes of the Federal Maritime Com- 
mission dated December 7, 1964, and December 15, 1964, 
relative to Docket No. 1166, as they appear on file in the 
Federal Maritime Commission. 


Ix Wiryess Wuereor, I have hereunto set my 
hand, and caused the seal of the Federal Mari- 
time Commission to be affixed, on the day and 
year first above written. 


Tomas List 
Secretary Federal Maritime Commission 
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EXTRACT FROM THE MINUTES OF THE MEETING 
OF THE FEDERAL ManiTIME CoMMISSION. 


December 7, 1964. 


I~ THE Matrer 
OF 


Agreement Nos. 6200-7, 6200-8, and 6200-B U. 8. ATLaNnTIc 
& Guir/Avsrrauia-NEwW ZEALAND CONFERENCE. 


Docket No. 1166. 


The Commission considered the Initial Decision of the 
Examiner in Docket No. 1166—In the Matter of Agree- 
ment Nos. 6200-7, 6200-8 and 6200-B—U. 8S. Atlantic & 
Gulf/Austrialia-New Zealand Conference, served June 29, 
1964, and the record in the proceding, oral argument on 
which had been heard on December 2, 1964. 

Chairman Harllee entered the meeting at 9:45 A. M. 

Considerable discussion ensued with respect to the 
following aspects of this matter: 


1. Should the conference be permitted to extend 
into the Great Lakes. 


2. Should a dual rate contract be permitted in the 
Great Lakes. 


2 


3. Should the Federal Maritime Commission per- 
mit the extension of the coverage of the present dual 
rate contract to the Great Lakes area in addition to 
the area already covered. 
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4. What requirements should the Federal Mari- 
time Commission impose with respect to membership 
in the Great Lakes section of the conference. 


5. What position should the Federal Maritime 
Commission take about the provision in the agree- 
ment which permits the Great Lakes to agree on 
rates with the exception that when such rates are 
lower than North Atlantic rates, the North Atlantic 
section can vote thereon. 


No final decisions were made, nor any vote taken with 
reference to the above matters, and further consideration 
was deferred to a later meeting. 


5. By the ‘‘yea’’ vote of Chairman Harllee, Vice 
Chairman Day, Commissioners Barrett and Patterson; 
Commissioner Hearn ‘‘not voting’’; the Commission 
determined it would approve an agreement to estab- 
lish a separate dual rate contract in the Great Lakes. 
Commissioner Hearn advised that while he did not 
vote at this time, he will issue a separate concurring 
and dissenting opinion. 


6. By the ‘‘yea’’ vote of Chairman Harllee, Com- 
missioners Barrett and Patterson; Vice Chairman Day 
voting ‘‘nay’’; and Commissioner Hearn ‘‘not vot- 
ing’’; the Commission determined that it would dis- 
approve attempts to tie-in the Great Lakes dual rate 
contract to the Atlantic and Gulf. Commissioner 
Hearn advised that while he did not vote at this 
time, he will issue a separate concurring and dissent- 
ing opinion. 


The General Counsel was directed to prepare appropri- 
ate draft report and order giving effect to the above 
actions. 
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After further discussion. by the ‘‘yea’’ vote of Chair- 
man Harllee, Vice Chairman Day, Commissioners Barrett, 
Hearn and Patterson, the Commission determined that 
covering operations from Canada, be referred to the Hear- 
ing Examiner for hearing, and directed the General Coun- 
sel to prepare an appropriate order of ref: erral. 

The Commission’s Order Remanding Agreement 6200-7 
(Paragraph 1) for Further Proceedings in Docket No. 1166 
as served, will be found in the formal docket of this 
proceeding. 

Copy of memorandum dated December 14, 1964, from 
Chairman Harllee, relative to the above matter is in the 
files of the Secretary. 


ExTract FROM THE MINUTES OF THE MEETING 
OF THE FEDERAL MariTIME CoMMISSION. 


December 15, 1964. 


Ix tHe Marrer 
OF 


Agreement Nos. 6200-7, 6200-8, and 6200-B U. S, AtLaytic 
& Guir/Austrauia-New ZEALAND CONFERENCE. 


Docket No. 1166. 


The Commission again considered the Initial Decision 
of the Examiner in Docket No. 1166—In the Matter of 
Agreement Nos. 6200-7, 6200-8 and 6200-B—U. S. Atlantic 
& Gulf/Australia-New Zealand Conference, served June 29, 
1964, and the record in the proceeding, oral argument on 
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which had been heard on December 2, 1964, and which 
matter had been previously discussed at the special meet- 
ing on December 7, 1964. 

The Commission also considered information with re- 
spect to the above matter, transmitted by Chairman Harllee 
under date of December 14, 1964. 

After discussion, the Commission took the following 
actions: 


1. By the ‘“‘yea’’ vote of Chairman Harllee, Vice 
Chairman Day, Commissioners Barrett, Hearn and 
Patterson, the Commission approved that part of 
Agreement 6200-8 which would extend the Atlantic and 
Gulf conference into the Great Lakes with a separate 
Great Lakes section. 


2. By the ‘‘yea’’ vote of Chairman Harllee, Vice 
Chairman Day, Commissioners Barrett. Hearn and 
Patterson, the Commission approved that part of 
Agreement No. 6200-8 which would allow a carrier to 
become a member of the Great Lakes section, and to 
remain a member as long as it shows satisfactory 
evidence of intention to serve the Great Lakes. It 
was agreed by the Commission that the Commission’s 
Report should not ‘‘contain a warning’’ that the 
Commission may exercise their power of disapproval 
if they find the privilege granted by this provision 
abused, but that any reference to the Commission’s 
power of disapproval be framed in a cautionary sense. 


3. By the ‘‘yea’’ vote of Chairman Harllee, Vice 
Chairman Day, Commissioners Barrett, Hearn and 
Patterson, the Commission disapproved that part of 
Agreement No. 6200-7 which would permit the Atlantic 
section of the conference to veto a rate from the Great 
Lakes lower than a corresponding rate from the 
Atlantic. 
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4. By the ‘‘yea’’ vote of Chairman Harllee, Vice 
Chairman Day, Commissioners Barrett and Hearn; 
Commissioner Patterson voting ‘‘nay’’; the Commis- 
sion approved a modification of Agreement No. 6200-8 
to provide that the Great Lakes section shall set their 


rates by a % majority rather than the 34 now proposed. 


UNITED STATES OF AMERICA 
FEDERAL MARITIME COMMISSION 


Washington, October 8, 1965. 


I hereby certify that the annexed are true copies of 
extracts from the minutes of the Federal Maritime Con- 
mission dated June 23, 1965, and June 24, 1965, relative 
to Docket No. 1166, as they appear on file at the Federal 
Maritime Commission. 

Ix Wirsess Waeneor, I have hereunto set my 
hand, and caused the seal of the Federal Mari- 
time Commission to be affixed, on the day and 
year first above written. 


Tomas List 
Secretary Federal Maritime Commission 
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ExtTRacT FROM THE MINUTES OF THE MEETING 
OF THE FepEeRAL Maritime CoMMISSION. 


June 23, 1965. 


Report or FMC. 


Docket No. 1166. 


In ree Matrer 
OF 


Agreement Nos. 6200-7, 6200-8, 6200-B—U. S. Arnanytic 
& Guur/Avustrauia-New ZeaLanp CoNFERENCE— 


Agreement No. 6200-8 disapproved—Agreement 
No. 6200-7 (Par. 2) approved. 


The Commission considered a proposed report of the 
Commission in Docket No. 1166—In the Matter of Agree- 
ment Nos. 6200-7, 6200-8 and 6200-B—U. S. Atlantic & 
Gulf/Australia-New Zealand Conference, which had been 
prepared pursuant to instructions given by the Commis- 
sion at the special meeting on December 15, 1964, copies 
of which had been distributed to and reviewed by the Com- 
missioners, and which had been discussed from time to 
time. 

After discussion, by the ‘‘yea’’ vote of Chairman Harl- 
lee, Vice Chairman Day and Commissioner Barrett, the 
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Commission approved the proposed Report setting forth 
the opinion of the majority, and adopted it. 

Commissioner Patterson concurred and dissented in a 
Separate prepared opinion, and Commissioner Hearn® 
presented his opinion which dissented in part from that 
of the majority. 

The Commission, by the ‘‘yea’’ vote of Chairman Harl- 
lee, Vice Chairman Day, Commissioners Barrett, Hearn® 
and Patterson, directed that the Report, consisting of the 
majority opinion, the concurring and dissenting opinion 
of Commissioner Patterson, and the dissent in part of 
Commissioner Hearn, be issued and served on the parties. 

*Mr. Gormley, Special Assistant to Commissioner 
Hearn, informed the Commission and Seeretary, that 
Commissioner Hearn had directed him to advise the Com- 


mission that he did not approve or adopt the majority 
view in its entirety, but wished to be shown as dissenting 
in part, and to that end had prepared a dissent in part, 
and that he wished the record to show that he voted ‘Svea’? 
for the issuance of said Report. 

The Commission’s Report in Docket No. 1166 as served, 
will be found in the formal docket of this proceeding. 
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Extract FROM THE MINUTES OF THE MEETING 
OF THE FepERAL MARITIME CoMMISSION. 


August 24, 1965. 


Docker No. 1166. 


Ix toe Matrer 
OF 


Agreement Nos. 6200-7, 6200-8, 6200-B—U. S. ATLANTIC 
& Guur/AvustTrauia-NEW ZEALAND CONFERENCE— 
Order of Discontinuance. 


The Commission noted information with respect to the 
proceeding in Docket No. 1166—In the Matter of Agree- 
ment Nos. 6200-7, 6200-8 and 6200-B—U. S. Atlantic & 
Gulf/Australia-New Zealand Conference, transmitted by 
the Special Assistant to the Secretary under date of August 
19, 1965. 

The Commission then considered Motion of Hearing 
Counsel to dismiss the proceeding in Docket No. 1166, 
filed July 26, 1965; reply to aforesaid Motion to Dismiss 
filed July 29, 1965, by the U. S. Atlantic & Gulf/Australia- 
New Zealand Conference; together with information in 
connection therewith, transmitted by the General Counsel 
under date of August 11, 1965. 

After discussion, by the ‘‘yea’’ vote of Chairman 
Harllee*, Commissioners Barrett and Hearn, the Commis- 


*Chairman Harllee’s vote was cast by proxy given to the 
Special Assistant to the Secretary, to vote ‘‘yea’’ for granting 
of the Motion to Dismiss. 
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sion granted the Motion to Dismiss the proceeding and 
directed that an appropriate order discontinuing the pro- 
ceeding be issued and served on the parties. 

The Commission further directed that in the order 
discontinuing the proceeding, it be made clear to the 
Conference that the Commission can and may consider 
pending modifications upon the basis of an evidentiary 
record. 

Subsequent to the meeting, Chairman Harllee advised 
the Special Assistant to the Secretary that he joined with 
Commissioners Barrett and Hearn in the direction that 
the order discontinuing the proceeding make clear to the 
Conference that the Commission can and may consider 
pending modifications upon the basis of an evidentiary 
record. 

The Commission’s Order of Discontinuance of Pro- 
ceeding in Docket No. 1166 as served, will be found in 
the formal docket of this proceeding. 

Memorandum dated August 19, 1965, from the Special 
Assistant to the Secretary, and memorandum dated August 
11, 1965, from the General Counsel, are in the files of the 
Secretary. 


PD EIB RE OR ALTO 
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Order Granting Motions. 
UNITED STATES COURT OF APPEALS 


FOR THE 
Disraict or CotumsBra Circuir 


No. 19,637 
September Term, 1965 


U.S. Aruastic & Guir/AvsTRALia- 
New ZeaLaNp CONFERENCE, 
Petitioner, 
v. 


FeperaL Maritime Commission aND 
Unirep Stares or AMERICA, 
Respondents. 


Before: Washington, DanaHer, and Busgcer, Circuit 
Judges, in Chambers. 


On consideration of the motions for leave to intervene 
filed by (1) Dow Chemical Company and Dow Chemical 
International and (2) Port of New York Authority, it is 


Orperep by the court that the aforesaid motions be 
granted, and said movants are allowed to intervene in this 
case. 


Per Curiam 
Dated: Oct. 7, 1965. 


Circuit Judge Burger did not participate in the fore- 
going order. 
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Order Consolidating Cases. 
UNITED STATES COURT OF APPEALS 


FOR THE 


District oF CotumBia CIRCUIT 


No. 19,637 & 19,704 
September Term, 1965 


U.S. Attaxtic & Guir/AUSTRALIA- 
New ZEALAND CONFERENCE, 
Petitioner, 
v. 
FeperaL MaRiTIME COMMISSION AND 
Usirep States oF AMERICA, 
Respondents. 


Before: BazeLon, Chief Judge in Chambers. 


On consideration of respondents’ motion to consolidate 
the above-entitled cases, on the ground that the parties 
in both cases are the same and seek review of the same 
action of the Commission, it is 


OxpereED that the above-entitled cases are consolidated 
for all purposes. 
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Respondents’ Motion to Dismiss Petition 
for Review is Denied. 


UNITED STATES COURT OF APPEALS 


For tHe District or CotumsBia Ciecurr 


No. 19,637 September Term, 1965 


US. Attantic & Guir/AUSTRALIA- 
NEW ZEALAND CONFERENCE, 
Petitioner, 
v. 


FEDERAL MARITIME COMMISSION AND 
Unirep Srares or AMERICA, 
Respondents. 


Dow CHeEemicaL Company axp Dow 
CHEMICAL INTERNATIONAL 
Port or New Yorx AvtTuority, 

Intervenors. 


19,704 


U.S. Atitaytic & Guir,//AUsTRALIA- 
New ZEALAND CONFERENCE, 
Petitioner, 
Os 
FEDERAL ManriTiIME COMMISSION AND 


Unitep STaTEs oF AMERICA, 
Respondent. 


Before: Fahy, Danaher and Burger, 
Cireuit Judges, in Chambers. 


Order. 


On consideration of respondents’ motion to dismiss 
petitions for review, of petitioner’s answer thereto, and of 
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respondents’ reply, and on consideration of the motion of 
The Dow Chemical Company and Dow Chemical Interna- 
tional, S.A.. for leave to intervene in No. 19,704, and of 
the motion of The North Atlantic Ports Association Traf- 
fie Board for leave to intervene in No. 19,657, it is 


Orverep by the court that The Dow Chemical Company 
and Dow Chemical International, S.A., are allowed to inter- 
vene in case No. 19.704, and the North Atlantic Ports Asso- 
ciation Traffic Board is allowed to intervene in case No. 
19,637, and it is 


Fertuer Orverep by the court that respondents’ motion 
to dismiss petitions for review is denied. 
Per Curiam. 
Circuit Judge Burger did not participate in the foregoing 


order. 


Initial Decision of Walter T. Southworth, 
Presiding Examiner.* 


FEDERAL MARITIME COMMISSION 


No. 1166 


Is toe Matter 
OF 


Agreement Nos. 6200-7, 6200-8, and 6200-B—U. 8. Artanric 
& Guur/AvusTraLia-NEwW ZEALAND CONFERENCE. 


Agreements modifying outbound conference agreement (1) 
to add U. S. Great Lakes and St. Lawrence River ports 


1 This decision will become the decision of the Commission in the 
absence of exceptions thereto or review thereof by the Commission 
(Rules 13(d) and 13(h), Rules of Practice and Procedure, 46 CFR 
502.224, 502.228). 
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to trade from Atlantic and Gulf ports to Australia and 
New Zealand, with separate section to fix rates from 
Lakes, (2) to change voting requirement in ordinary 
conference actions from unanimity to two-thirds, and (3) 
to provide for rate agreements as to rates from Canadian 
ports to conference destinations and use of conference 
rates hy members in such Canadian trade in the absence 
of any such rate agreement, modified and approved as so 
modified, pursuant to section 15 of the Shipping <Act, 
1916, as amended. 


Agreement between conference and lines operating out of 
Canada, providing for establishment of agreed rates 
from Canadian ports to conference destinations, and 
application of conference dual rate contract to such car- 
riers and ports, approved pursuant to section 15 of the 
Shipping Act, 1916, as amended. 


Permission to extend use of conference’s approved dual 
rate contract to entire trade covered by conference agree- 
ment as expanded by approved amendment, granted 
pursuant to section 14b of the Shipping Act, 1916, as 
amended. 


Evmer C. Mappy and Paci F. McGuire for U. 8. At- 
lantic & Gulf/Australia-New Zealand Conference, 
respondent. 


Jerome H. Heckman, Ropert Tiernan and Vincent D. 
Srumoys for The Dow Chemical Company and Dow 
Chemical International S. A., interveners. 


James M. Henversoy, Artuur L. Wryy, Jz., SAMUEL 
H. Moerman and J. Raymonp Crark for The Port of 
New York Authority and North Atlantic Ports Asso- 
ciation, interveners (with Smmyey GoLpsTEry, General 
Counsel, and F. A. Mutueryn, Attorney, for the Port 
of New York Authority). 
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Warren A. Jackman, Stvart B. Braptey and Danrex 
K. Scutorr for Federal Commerce and Navigation 
Company Limited and Federal Commonwealth Line, 
interveners. 


Rosert Jorcexsen for International Association of 
Great Lakes Ports, intervener, and Royxavp Parizek 
for Port of Chicago, a member of said association. 


J. Scor Provan and Rosert J. Buacxwe ty, Hearing 
Counsel. 


This is a proceeding pursuant to an order of investiga- 
tion of the Federal Maritime Commission (the Commis- 
sion) to determine (1) whether three proposed agreements 
amending or supplementing Commission .Agreement No. 
6200 of the U.S. Atlantic and Gulf/ Australia-New Zealand 
Conference (the Conference) should be approved under 
section 15 of the Shipping Act, 1916 (the Act), and (2) 
whether the Conference should be permitted, pursuant to 
section 14b of the Act, to extend the use of its dual rate 
contract within the extended scope of Conference activity 
contemplated by one of the proposed amendments. 

Commission Agreement No. 6200 as heretofore amended 
(the basic Conference agreement), covers the establishment 
of agreed rates, charges and practices for the carriage of 
cargo in the trade from Atlantic and Gul! ports of the 
United States to ports in Australia, New Zealand and cer- 
tain South Pacific Islands. The Conference proposed to 
amend the agreement as follows: 


1. To add Great Lakes and St. Lawrence River 
ports of the United States to the trade covered by the 
Conference (Agreement No. 6200-8, par. 1). In con- 
nection therewith, the Conference requests permission 
to have its approved dual rate contract apply to ship- 
ments from such added ports, so that the rights and 
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obligations thereunder of signing shippers would ex- 
tend to shipments from U.S. Great Lakes ports as well 
as from U.S. Atlantic and Gulf ports. 


2. As an incident to the foregoing. to establish a 
separate ‘‘Great Lakes section’’ of the Conference, 
composed of member lines operating regular services 
from Great Lakes ports, which would establish rates 
and conditions applicable to carriage from Great Lakes 
ports, subject to the consent of 34 of all Conference 
members to any rate lower than the corresponding rate 
from any other Conference area. (Agreement No. 
6200-8, par. 2). 


3. To change the requirement of unanimous assent 
to any action under the agreement so as to require only 
two-thirds assent, except as otherwise specifically pro- 
vided and except that any modification of the agree- 
ment would require unanimous consent. (Agreement 
No. 6200-7, par. 2). 


4. To add provisions relating to Conference lines 
operating from Canadian ports (other than Pacific 
Coast ports) to Conference destinations, under which 
(1) any such Conference line would be bound by any 
“‘rate maintenance agreement’’ between the Confer- 
ence and any other lines operating from Canada; (2) 
the Conference dual rate agreement would include lines 
operating from Canada under any such ‘‘rate mainte- 
nance agreement’’, and the Canadian ports served by 
them; and (3) in the absence of any such ‘‘rate mainte- 
nance agreement’’, all members would agree to quote 
Conference rates for shipments from Canadian ports, 
unless they gave 48 hours prior notice to the Confer- 
ence secretary of the rates they intended to quote. 
(Agreement No. 6200-7, par. 1) 


There is also submitted for approval, designated as 
Agreement No. 6200-B, a so-called ‘‘special purpose agree- 
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ment supplementary to Agreement 6200", which is further 
described as **the type of agreement contemplated by para- 
graph one of proposed Agreement No, 6200-77"—1.c., a 
“trate maintenance agreement’? between the Conference 
and certain lines operating from Canadian ports. 

Copies of the amendatory agreements, No. 6200-7 and 
No. 6200-8 (as amended by the Conference at the hearing). 
are annexed as Appendix I and Appendix IT. respectively. 
A copy of the ‘‘rate maintenance agreement’? designated 
No. 6200-B is attached as Appendix IIT. 

The Port of New York Authority (the joint agency of 
the States of New York and New Jersey for promoting and 
developing the New York-New Jersey Port District) and 
the North Atlantic Ports Association (an association of 
public and private marine terminal operators in the range 
from Hampton Roads, Virginia to Eastport. Maine) inter- 
vened and filed a brief in support of the addition of U.S. 
Great Lakes ports to the scope of the Conference and the 
corresponding extension of the dual rate contract. 

Dow Chemical Company, a large producer of chemicals 
and chemical products having a major plant in the Great 
Lakes area at Midland, Michigan. intervened together with 
its export sales subsidiary, and filed a brief in opposition 
to the extension of the basic Conference agreement and its 
dual rate contract to cover the Great Lakes. Counsel for 
the Dow companies (‘‘Dow’’) took an active part in the 
hearing and called as a witness an employee of the export 
subsidiary. 

Federal Commerce and Navigation Company Limited 
(‘*Federal Commerce’’), a Montreal-based corporation 
which proposes to operate a service between Australia and 
U.S. Great Lakes ports through its newly-established Fed- 
eral Commonwealth Line (which joined in the intervention 
petition), filed a brief which, although it proposes that the 
Commission disapprove the ‘‘proposed modification’’ of 
the Conference agreement. concerns itself only with the 
Great Lakes extension and the dual rate ‘‘tie-in’’. 
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The International Association of Great Lakes Ports, an 
association of 19 U. S. and Canadian Great Lakes port 
organizations, intervened but did not file a brief: however, 
the Chairman of its Traffic Committee was called as a wit- 
ness by Hearing Counsel and testified that he had been 
instructed to oppose the extension of the Conference into 
the Great Lakes. He had not been instructed, and could 
not testify, about the dual rate contract proposal. 

Hearing Counsel, in their briefs filed after the hearing, 
oppose approval of Agreement No. 6200-8 unless it is modi- 
fied so as to eliminate any power of the Conference as a 
whole over rates established by the Great Lakes section— 
i.e., so that Conference consent would not be required in 
the ease of a Great Lakes rate lower than the comparable 
rate from the Atlantic or Gulf coast—and by the addition 
of a provision which would disqualify a member of the 
Great Lakes section who failed to make at least two sailings 
from the Great Lakes during a season, until after it had 
actually made such sailings during a subsequent season. 
If these modifications were made, Hearing Counsel would 
permit the Great Lakes section to use the Conference form 
of dual rate contract as its own contract applicable exclu- 
sively to the Great Lakes, but they oppose the extension 
of the present contract to *‘tie in’? Great Lakes, Atlantic 
and Gulf ports. 

Except for general statements, such as that of Federal 
Commerce, advocating disapproval of the ‘‘proposed modi- 
fieation’’ of the Conference Agreement, no one opposes the 
modifications proposed by Agreement No. 6200-7, or Agree- 
ment No. 6200-B. 


BackerounD FINDINGS 


The Conference is made up of the following six carriers, 
all of which serve the trade from Tnited States Atlantic 
or Gulf ports to Australia and/or New Zealand: 


American & Australian Steamship Line—J oint Service 
(hereinafter sometimes called “A & A’’) 
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Bank Line, Ltd. 

A/B Atlanttrafik (hereinafter called **Atlanttrafik’’) 

Tnited States Line Company 

Port and Associated Lines—Joint Service (hereinafter 
sometimes called **Port*’) 

Hamburg-Sudamerikanische D-G, Eggert & Amisinck 

(‘*Columbus Line’’) 


There is also an associate member, Montreal Australian 
New Zealand Line, Ltd. (**M.A.N.Z. Line’’), which operates 
from Montreal and Canadian ports east thereof to Aus- 
tralia and New Zealand, and is now a party to Agreement 
No. 6200-A with certain members of the Conference. Agree- 
ment No. 6200-A, hereinafter described, would be super- 
seded by the proposed Agreement No. 6200-B. 


Atlanttrafik, which became a Conference member in 
August 1963, has maintained a service from the Great 
Lakes, as well as from Eastern Canadian ports and U. S. 
Atlantic ports, since 1960. In 1962, Atlanttrafik applied 
for membership in the Conference so that it might partici- 
pate in the cargoes reserved to Conference members under 
the Conference’s dual rate contract—which, pursuant to 
Agreement No. 6200-A with M.A.N.Z. Line, applied to ship- 
ments from Canadian Atlantic ports as well as from TU. 8. 
Atlantic and Gulf ports. Agreement No. 6200-A also pro- 
vided that ships of M.A.N.Z. Line would not call at U. S. 
Atlantic and Gulf ports, while the then members of the 
Conference would not call at Canadian Atlantic ports. The 
Conference took the position that since all the then-existing 
members of the Conference had signed Agreement No. 
6200-A, -Atlanttrafik would have to sign that agreement, 
which, the Conference claimed, had become an established 
prerequisite to Conference membership. Since this would 
have caused Atlanttrafik to give up its calls at Canadian 
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Atlantic ports, Atlanttrafik refused, and eventually com- 
menced a proceeding against the Conference before the 
Commission under the Act, to require the Conference to 
admit it to membership without signing Agreement No. 
6200-A. Atlanttrafik prevailed before the Hearing Exam- 
iner, in the Initial Decision in Docket No. 1085 (April 22, 
1963). The Conference excepted. Meanwhile, on April 
12, 1963, the Conference filed for approval an amendment, 
designated Agreement No. 6200-6, to the basic Conference 
agreement, calling for the addition of U. S. Great Lakes 
ports to the scope of the agreement (but without any provi- 
sion for a separate Great Lakes section to fix Great Lakes 
rates), as well as a change in the Conference’s general vot- 
ing requirement from unanimous to two-thirds. There- 
after (and while the Conference’s exceptions to the Exam- 
iner’s decision in Docket No. 1085 were pending) Atlanttra- 
fik commenced another proceeding against the Conference 
before the Commission (Docket No. 1113), which was in 
effect a protest against approval of Agreement No. 6200-6. 
Atlanttrafik alleged that if this agreement were approved, 
then upon its becoming a member of the Conference (upon 
the predicted affirmance of the Initial Decision in Docket 
No. 1085) it would be at the mercy, so far as its Great Lakes 
business was concerned, of carriers whose sole interest was 
in the competitive trade from Atlantic ports, and who, it 
believed, would therefore set rates so as to divert cargoes 
from Great Lakes ports to Atlantic ports, while taking 
away Atlanttrafik’s ability to veto such action by changing 
the voting requirement from unanimity to two-thirds. 
Later, on July 9, 1963, the Commission instituted an inves- 
tigation (Docket No. 1125) on its own motion with respect 
to proposed Agreement 6200-6, having received a protest 
from Caterpillar Tractor Co. as well as from Atlanttrafik. 

In August, 1963, the Conference capitulated to Atlant- 
trafik. Atlanttrafik was voluntarily admitted to the Con- 
ference on the terms directed by the Initial Decision in 
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Docket No. 1085, proposed Agreement Xo. 6200-6 was with- 
drawn, and the parties in effect joined in requests (which 
the Commission granted) that the pending proceedings in 
Dockets No. 1085, No. 1113 and No. 1125 be dismissed. 

Simultaneously with the acceptance of Atlanttrafik into 
the Conference and the withdrawal of Agreement No. 
6200-6, Agreements 6200-7, 6200-8 and 6200-B were exe- 
cuted, subject to Commission approval. In effect, these 
agreements are designed to supersede existing Agreement 
No. 6200-A (relating to Canadian Atlantic ports), which 
Atlanttrafik has never signed, and the proposed Agreement 
No. 6200-6 (relating to extension of the Conference’s scope 
to U. S. Great Lakes ports and a change in voting require- 
ments), to which Atlanttrafik had taken strong exception. 
The essential changes, evidently made to meet Atlant- 
trafik’s objections, are the elimination of the commitment 
on the part of Conference members to refrain from calling 
at Canadian Atlantic ports, and the establishment of a sepa- 
rate “Great Lakes section” to set rates from Great Lakes 
ports. In the proposed Agreement No. 6200-8 as originally 
filed, the Great Lakes section would exist only if three or 
more Conference lines were operating regular service from 
Great Lakes ports, and desired a separate section; and reg- 
ular service was defined as a minimum of three sailings 
during a season. <At the hearing on March 30, 1964, the 
Conference submitted the revised form of agreement set 
forth in Appendix IJ, under which any line or lines operat- 
ing a regular service from the Great Lakes would constitute 
a separate Great Lakes section, and two sailings a season 
would be considered regular service. A slight change was 
also made at the hearing in proposed Agreement No. 6200-7; 
this is indicated in Appendix I. Atlanttrafik finds the pro- 
posed agreements unobjectionable, and its general agent 
testified in favor of them. 

Atlanttrafik is the only Conference member that has 
heretofore maintained a regular service from the Lakes to 
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Australia, having done so since 1960. During 1963, it oper- 
ated 11 sailings from Detroit, of which 8 were also out of 
Chicago. It plans about the same frequency in 1964. Most 
of these sailings will also call at Montreal, other St. Law- 
rence River ports and U, 8. Atlantic Coast ports: Atlant- 
trafik has not yet found the Lakes traffic sufficient to sup- 
port a service exclusively from the Lakes to Australia. 
and has in fact sustained losses on some Lakes voyages, 
notwithstanding revenne from Atlantic Coast calls. 

Two other Conference members, A & A and Port. also 
propose to provide monthly service through a sailing 
arrangement pursuant to F.M.C. Agreement No. 7996-3: 
these sailings would call at Montreal and Canadian ports 
cast thereof (as part of the \LA.N.Z. Lines Joint Service) 
but would not call at U. S. Atlantic or Gulf ports. A & A 
and Port would continue their separate sailings from U.S. 
Atlantic and Gulf ports. 

There are about 10 Conference sailings monthly from 
the Atlantic or Gulf—abont 7 from New York and 3 from 
New Orleans. 

A & A and Port, as well as Atlanttrafik, have filed 
tariffs for the Lakes. In general, these follow the pattern 
which Atlanttrafik established when it began its pioneer 
service in 1960. of a differential or “arbitrary” over Con- 
ference rates from the Atlantic and Gulf costs. in the 
amount of $5.00 per ton for ports in the Detroit-Toledo 
range and $6.00 for ports in the Chicago-Milwaukee range. 
Although no Conference rates have been agreed upon pend- 
ing Commission approval, the carrier witnesses testified 
generally that they expected that some such differential 
would be maintained; that the carriers deserved it for the 
additional steaming and other costs involved in the Lakes 
service; and that even with such differentials. the shipper 
could normally save money by shipping direct rather than 
overland to an Atlantic or Gulf port. As one witness testi- 
fied, the carriers would seem to be entitled to a part of the 
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saving in overland transportation, to compensate them to 
some extent for the substantially longer steaming time. 

Transit time from Atlantic ports to Australia and New 
Zealand varies, depending upon the ports involved, from 
25 to 35 days. From New York to the first port in Australia 
averages about 26 days. Transit time from Chicago to the 
first port in Australia is about 54 days; from Detroit it is 
about 45 days. These times may be inereased by congestion 
in the locks. It is over 1300 miles from Montreal to Chi- 
cago; thus to go into the Chicago-Milwaukee range involves 
a 2600 mile round trip beyond Montreal. 

Steaming costs for vessels of the types used in the 
Lakes service vary from 1,500 to $2,000 a day, excluding 
fuel. 

Service from the Lakes is limited to an open season of 
approximately 6 months. Therefore shippers located adja- 
cent to the Lakes must ship via Atlantic or Gulf ports in 
winter, when the Lakes are closed to navigation. Because 
of the substantially greater transit time from the Lakes, 
they may also have to make some shipments through Atlan- 
tic and Gulf ports in the open season, when the nature of 
the transaction or mechandise requires faster transit, even 
though the cost of inland transportation makes it more 
expensive to do so. The cost of financing shipments in 
transit is a consideration in connection with the time ele- 
ment. Also, some shippers have had facilities for export 
packing for many years at ports like Charleston or Savan- 
nah. Other things being equal, the amount of inland freight 
plus ocean freight determines whether a shipment will go 
via the Lakes or the Atlantic or Gulf Coast; but the time 
element provides the greatest resistance to Lakes service, 
and some shippers will ship via New York for faster and 
more frequent service even if it costs them $6 or $7 a ton 
more to do so. International Harvester, for example, ships 
out of Atlantic, Gulf or Pacific ports, even with vessels ‘‘in 
(its) own back yard’’, Also, for small shipments of 10 or 
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20 tons, many shippers won’t wait 2 or 3 weeks for a ship 
out of Chicago when there is weekly service out of the 
Atlantic Coast. Thus some business would not be available 
to the Lakes service even if ocean rates were the same as, 
or even lower than, Atlantic Coast rates. Where time per- 
mits, however, it is a benefit to most shippers to have serv- 
ice from the Great Lakes even with the differential over 
ocean rates from Atlantic and Gulf ports. 

The backbone of the Great Lakes service to Australia 
has been automobiles (knocked down, boxed), which have 
accounted for about 70% of the revenue. Through part of 
1961, Atlanttrafik carried them at the Conference Atlantie 
Coast rate plus a $5 arbitrary. Shippers (Chrysler and 
American Motors) were apparently happy. because they 
saved the difference between $5 and the $7 or $8 it cost to 
ship overland to the coast. In 1961, OSK Line took a cargo 
away from Atlanttrafik by offering a cut rate to Chrysler, 
and in 1962 Orient Mid-East Lines did the same thing. fore- 
ing Atlanttrafik to eut its rate by eliminating the differ- 
ential over the Atlantic Coast rate. Neither OSK nor Orient 
Mid-East Lines has been back in the Lakes since then. In 
1964, Federal Commonwealth Line, which had never been in 
the trade before, took away Atlanttrafik’s principal booking 
for its first sailing of the season. by cutting rates on auto- 
mobiles from Kenosha (American Motors), as a result of 
which Atlanttrafik cancelled the sailing. Atlanttrafik un- 
derstands that Federal took the business at $33.50 per ton, 
against Atlanttrafik’s tariff (the same as the Atlantic and 
Gulf Coast rate) of $36.50. Atlanttrafik believes Federal 
is taking a loss on this cargo to get to Australia. to pick up 
grain for Japan and then bring steel from Japan to the 
Lakes. Federal is not offering a full range of Australian 
ports, and Atlanttrafik considers it a tramp operation; 
however, Federal is getting 1964 business from Chrysler as 
well as American Motors. Port and Associated Lines has 
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been offered all Chrysler’s Australia shipments if it will 
eut the rate from $36.50 to $33.50 plus 5¢¢ ($35.18). Port 
would not agree to do so, since this would have disrupted 
the entire East Coast rate structure. General Motors, In- 
ternational Harvester. Mack and White (all manufacturers 
of trucks and, in the case of General Motors, passenger 
cars) all ship vear-round from the East Coast at the Con- 
ference rate of $36.50; so does Chrysler, but exclusively so 
only during the winter when the Lakes are closed. 

Since it began its pioneer service in the Lakes, Atlant- 
trafik has from time to time negotiated with shippers in an 
effort to arrive at rates which would induce sales to 
Australia and thus bring it more business, and has estab- 
lished so-called promotional rates to assist a number of 
companies, including intervener Dow, to market their prod- 
ucts. Some of such promotional rates are the same as the 
Conference rates from the U. 8. Atlantic Coast. A few 
are actually under the U. S. Atlantic Coast rates; these all 
‘happen to be’, as the Atlanttrafik witness testified, 
Dow’s. Dow has competition on its major products located 
on the Atlantic seaboard, although the only testimony with 
respect to the purpose of the promotional rates negotiated 
by Dow had to do with the recapture of the market on one 
commodity from a French supplier, in which case the rela- 
tion of the promotional rate to East Coast rates was of no 
importance. Dow and its subsidiaries claim to be ‘‘basically 
conference shippers’, but their representative testified 
that where there is no necessity or where there are ade- 
quate alternatives, they do not ‘‘belong”’ to a conference; 
that is, they don’t sign a dual rate contract. Dow is now in 
the process of getting a proposal from Federal which would 
offer a rate lower than Atlanttrafik’s. Whether this refers 
to Atlanttrafik’s general rate level or the special less-than- 
East-Coast Dow promotional rates (available, of course, to 
other shippers similarly situated, if any) is not indicated in 
the record. Atlanttrafik has already found that it cannot 
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earry much cargo from the Lakes at rates beneath its 
Atlantic rates and ‘‘come out right in the end’’. 

Agreements No. 6200-7 and No. 6200-8, and in a sense 
Agreement No. 6200-B (since it would supersede Agree- 
ment No. 6200-A), are modifications of agreements filed 
with and approved by the Commission pursuant to section 
15 of the Act. Section 15 directs the Commission to ap- 
prove all such agreements and modifications that it does 
not find, after hearing. to be unjustly discriminatory or 
unfair as between carriers, shippers, exporters, importers 
or ports. or between exporters from the United States and 
their foreign competitors, or to operate to the detriment of 
the commerce of the United States, or to be contrary to the 
public interest, or to be in violation of the Act. 

Section 14b directs the Commission to permit the use by 
carriers of dual rate contracts available to all shippers and 
consignees on equal terms, provided they contain certain 
specified provisions, unless the Commission finds that they 
will be detrimental to the commerce of the United States or 
contrary to the public interest. or unjustly discriminatory 
cr unfair as between shippers, exporters, importers, or 
ports, or between exporters from the United States and 
their foreign competitors. 


DiscussioN AND CoNCLUSIONS. 


J. AGREEMENT No. 6200-8 axp THE EXTENDED COVERAGE OF 
THE Dvuat Rate Contract 


The objections of Hearing Counsel and certain inter- 
veners to Agreement No. 6200-8 are ultimately based upon 
the contention that rates and conditions in the Great Lakes 
trade would be controlled by carriers whose prime or only 
interest is in the competitive, more profitable trade from 
Atlantic and Gulf ports, and who would therefore act to the 
detriment of the Great Lakes wherever possible. 
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This was a serious possibility under the withdrawn 
Agreement No. 6200-6, to which Atlanttrafik itself objected 
so strenuously for that very reason. The possibility re- 
mained to a somewhat lesser degree in Agreement No. 6200- 
8 as originally filed, where a separate Great Lakes section 
was possible only when three or more Conference carriers 
were engaged in the Lakes Traffic. ‘With the form of agree- 
ment as amended at the hearing, the Conference has appar- 
ently tried to meet not only the objections of Atlanttrafik, 
but also any objections based upon the decision in River 
Plate and Brazil Conferences Exclusive Patronage (Dual 
Rate) Contract, Docket No. 1043 (Initial Decision dated 
December 27, 1963; affirmed by the Commission, to the 
extent here pertinent. in The Dual Rate Cases 7 F.M.B. —, 
March 27, 1964, p. 36-37 of mimeographed decision). In 
that proceeding, Examiner Marshall noted, in his initial 
decision denying a conference the right to use a single dual 
rate contract in the Atlantic, Gulf and Great Lakes trade 
to ports in four South American countries, that while only 
one carrier was operating in the Lakes, Lakes rates were 
under the control of the 13 members which not only did not 
serve the Lakes, but actually were primarily interested in 
moving potential Lakes cargo via their own lines through 
Atlantic and Gulf ports. Such a ground for objection 
would seem to have been eliminated in the instant case by 
the device of the special Lakes section. Caterpillar Tractor 
Company, which had filed a protest against Agreement No. 
6200-6, did not protest or take any part in the hearing with 
respect to Agreement No. 6200-8. 

Dow and Hearing Counsel contend, however, that the 
non-Lakes members still have a significant measure of con- 
trol over Lakes rates because (a) the consent of three- 
fourths of all Conference members is required to the estab- 
lishment, by the Lakes section, of any rate lower than the 
applicable rate from Atlantic and Gulf ports, and (b) the 
provisions with respect to qualification of a Conference as 
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a Great Lakes section member permit a line to regain sec- 
tion membership by giving satisfactory evidence of its 
intention and ability to operate a regular service (at least 
2 sailings per season) after it has failed to provide such 
service during any season. 

As to the alleged control arising from the consent re- 
quired to go below Atlantic and Gulf rates, the record dis- 
closes no valid reason for a Lakes rate ever to be lower 
than the corresponding rate from the Atlantic or Gulf. 
Considering the obvious and uncontradicted fact of sub- 
stantially higher costs to service the Lakes, there is no 
reasonable excuse for a rate differential in this direction, 
and it was disquieting to learn that Dow, which has major 
East Coast competition, had induced Atlanttrafik to pro- 
vide such rates for some of its products. It was explained 
that in one instance the rate was secured to enable Dow to 
recapture a market from a foreign supplier. Clearly that 
had nothing to do with a differential in favor of Lakes 
rates over Atlantic rates. Of course, under the proposed 
agreement Atlanttrafik would have had to get three-fourths 
Conference approval to establish the rate to meet foreign 
competition; not to establish a negative differential, but 
only because the existing Atlantic rate was above the rate 
desired by Dow. In this sort of situation there is no reason 
to assume that the non-Lakes members of the Conference 
would take a purely dog-in-the-manger attitude to prevent 
Atlanttrafik and Dow from meeting foreign competition. 
There would seem to be no more reason for them to do so 
than in the ease of a proposal for a lower Atlantic or Gulf 
rate required by a member to get business. 

Of course, if the Lakes rate were cut to meet foreign 
competition, propriety would suggest that the Atlantic and 
Gulf rate be cut to at least as low a point, in order to avoid 
putting Dow in a preferred position with respect to its sea- 
board competition: but Dow's position, which Hearing 
Counsel have accepted, suggests that Lakes shippers should 
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be able, without consideration for seaboard shippers, to 
‘‘negotiate’’ a promotional differential in favor of the 
Lakes. No such need is demonstrated by the evidence. 

Any general, sustained reduction of Lakes rates below 
Atlantic and Gulf rates would not only require subsidiza- 
tion of Lakes service by Atlantic and Gulf cargo, but might 
well lead to general instability of rates. The argument of 
the Port of New York Authority and North Atlantic Ports 
Association on the latter point is persuasive: 


In providing rate stability and the assurance of 
regular service, the °4 consent requirement oecu- 
pies an essential role. This requirement prevents 
the lower rate privilege granted Lakes carriers from 
being used by individuals to play off Lakes ports 
against Fast Coast ports. (Tr. 199-200, 116) In such 
a case, lower rates out of the Lakes would be met by 
countering reductions out of the Atlantic range (Tr. 
170) with rate relationships being re-established but 
at lower levels. This obviously is not conducive to 
rate stability. While such reductions might be of 
temporary benefit. obviously neither the Great 
Lakes nor the East Coast would gain any advantage 
in the long run if curtailment of service resulted. 
This would be particularly true in the Great Lakes, 
where cost conditions have been shown to generally 
preclude rates lower than those trom Seaboard ports. 


It is concluded that proper provision for over-all Con- 
ference consent to Great Lakes rates fixed by the Great 
Lakes section at a point below Atlantic and Gulf rates is not 
unreasonable in the circumstances and would not unjustly 
affect shippers, ports or carriers. It does not substantially 
detract from the salutory effect of the Great Lakes section 
provsion, in eleminating possible control over Lakes rates 
by a majority not serving the Lakes. On the other hand, 
it would tend to maintain a fair relation between Lakes 
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rates and Atlantic and Gulf rates. No valid reason is seen, 
however, for the consent of a greater majority of Confer- 
ence members than is required for usual Conference action. 
This, it should be noted, is a matter of approval of an ac- 
tion taken pursuant to a three-fourths vote of the Great 
Lakes section—not of taking affirmative action against the 
wishes of the minority section. Atlanttrafik’s reason for 
wanting a three-fourths requirement in the section vote, to 
prevent Atlanttratik from being out-voted by two newcomers 
in the service, does not apply to the matter of Conference 
approval. A two-thirds vote is sufficient to establish any 
Conference rate from the Atlantic or Gulf; no greater 
majority should be required to approve a Lakes rate estab- 
lished by the Great Lakes section at a point lower than the 
existing «Atlantic or Gulf rate. To avoid any possibility of 
discrimination, the last phrase of the second sentence of 
proposed paragraph (d) of article 2 of the Conference 
agreement, as set forth in article 2 of Agreement No. 6200-8, 
should be modified to read: ‘‘except with the consent of 
% of the Conference members”’. 

-\s to the concern expressed over the qualifications for 
membership in the Great Lakes section, no very real dan- 
ger is seen. The argument seems to be that Conference 
members might declare an intention to operate a Great 
Lakes service merely in order to have a finger in the rate- 
making pie. That is theorctically possible, but unlikely in 
practice. “‘Satisfactory evidence’’ of intention is required. 
That might well include such things as advertising and ef- 
forts to book cargo—things involving representations to 
the shipping public which a line would scarcely indulge in 
merely to mislead its competitors. The strenuous measures 
taken by Atlanttrafik in opposition to the proposed -\gree- 
ment No. 6200-6 suggest that they, together with other bona 
fide Lakes operators in the Conference, could be relied 
upon to police this provision effectively. Hearing Coun- 
sel suggest a modification which would keep a line out of 
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the Lakes section until after it had maintained regular sail- 
ings for a season, if it failed to operate a regular service 
after announcing its intention to do so. Thus a line which 
for any reason was unable to carry out its intention would 
be compelled to operate for an entire season without having 
a word as to its rates. This would seem to offer a substan- 
tially greater possibility of inequity than the Conference’s 
more flexible provision. The Conference points out that 
“evidence of ability and intention’’ is the corresponding 
test for conference membership under the provision pro- 
mulgated by the Commission for inclusion in conference 
agreements, in its General Order No. 9, dated April 21, 
1964. 

Dow objects strenuously to the existence of any differ- 
ential or ‘‘arbitrary’’ in Great Lakes rates over and above 
rates from Atlantic and Gulf ports, notwithstanding the 
admitted additional steaming time to the Great Lakes. It 
would seem more equitable, says Dow, for the Conference 
“to simply adjust its rates along the new Conference range 
and average them out so that rates on the Lakes are iden- 
tieal with those on the Atlantic and Gulf"’. This is a 
strange sort of equity, from the standpoint of Atlantic and 
Gulf shippers. whose rates would thereby be increased to 
give Dow and other Lakes shippers an advantage which 
their geographical location does not warrant. Presumably 
Dow had good reasons for locating its principal plant on 
the Lakes, including some such things as nearness to raw 
materials and substantial domestic markets, labor rates 
and supply, and the like. Any advantages in such major fae- 
tors are offset, to what must be a relatively small degree, 
by a much longer water route to Australia. Dow is no more 
entitled. as a matter of ‘‘equity’’, to ocean rates from the 
Lakes to Australia equal to rates from the Atlantic and 
Gulf Coasts. than Dow’s competitors with plants on the 
Atlantic seaboard are entitled to free transportation to the 
Lakes area to allow them to meet Dow’s domestic competi- 
tion on equal terms. 
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There is no basis for Dow’s contention that the **ration- 
ale’? underlying dual rate contracts is ‘‘the averaging out 
of dissimilar costs for the purpose of establishing freight 
rates over the entire conference range’’. That is not at all 
the meaning of the brief quotation cited by Dow from the 
House Committee Report on what became P. L. 87-346, as 
is evident from reading the preceding pages, not overlook- 
ing the preceding sentence, of that report.’ 

In its reply brief, Dow advances the proposition that a 
$5 to $6 “arbitrary” is discriminatory per se, as the num- 
ber one reason why the Conference proposal should be dis- 
approved. In the first place, such ‘‘arbitraries’’ are no 
part of the proposal, nor are they something that originated 
with the Conference. These differentials were established 
by Atlanttrafik when it pioneered the Lakes service in 1960, 
long before it applied for membership in the Conference. 
It has tried to maintain them, generally, ever since, al- 
though unsuccessfully with respect to automobiles and some 
other commodities, including a number of Dow products. 
In the second place, there is nothing discriminatory per se 
in such differentials. Port of Philadelphia Ocean Traffic 
Bureau v. The Export Steamship Corp. et al., 1 U.S.S.B.B. 
538. The following discussion from the Port of Philadel- 


2 Index to the Legislative History of the Steamship Conference/ 
Dual Rate Law, 87th Congress 2d Session, Document No. 100 
(hereinafter the “Index”) pp. 112-124. Dow cites the underlined 
Sage of the following excerpt from the summary “Conclusion” at 
p. 124: 


“Witnesses before the committee have been practically 
unanimous in their support of the conference system. A 
majority of witnesses have support(cd) the dual rate system. 
The shippers on the one hand look to this system to provide 
stability of rates, and for assurances that their transportation 
costs are identical with those of their competitors shipping 
within the same conference. On the other hand, the owners 
and operators of oceangoing vessels flying the flag of the 
United States find that the conferences and the dual rate sys- 
tem offer the only means by which the American lines can be 
assured of continued patronage in our foreign trade.” 
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phia decision, which involved a conference differential 
(there called a ‘tsurcharge’’) against Philadelphia as com- 
pared with New York, is pertinent (pp. 541, 542): 


“The uniformity of treatment contemplated by 
the Shipping Act is a relative equality based on 
transportation conditions only. To justify an order 
compelling exact equality of rates a complainant 
must show a substantial similarity in the conditions 
surrounding the transportation under the rates 
sought to be equalized. Among the factors to be con- 
sidered are: The value of the service to the shipper; 
the interest of the carrier: the relative volume of 
traffic: the relative cost of the service: the competi- 
tion as between carriers: and the advantages or dis- 
advantages which inhere in the natural or acquired 
position of the shippers or localities concerned. 

‘*Complainant may be correct in contending that 
the value of the service to the shipper at New York 
is greater than to the shipper at Philadelphia, but in 
this instance it is due largely to the fact that New 
York is the first port of call. This fact emphasizes 
the geographical disadvantage of Philadelphia in so 
far as the route here concerned is involved. The 
dissimilarity also suggests another: namely, the cost 
of service. * * *” 


Competition, together with identical rail rates from in- 
terior points, has resulted in identical rates from Montreal 
and Atlantic and Gulf ports. Different conditions appli- 
cable to Great Lakes ports have resulted in efforts to main- 
tain differentials, Whether these will continue, and the 
amount thereof, will not be determined by Agreement No. 
6200-8 and the use of the dual rate agreement, although 
undoubtedly the carriers’ bargaining position will be im- 
proved thereby in the ways Congress contemplated when 
it made conferences and dual rates contracts possible not- 
withstanding the antitrust laws. 
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The testimony other than Dow’s in opposition to the 
proposed agreements was not impressive. A representa- 
tive of the International Association of Great Lakes Ports 
said he had been instructed to oppose the extension of the 
Conference into the Lakes area, but had no instructions 
with respect to the dual rate aspect of the proposal. This 
witness testified finally that the basis for opposition was the 
“veto power’? of Conference members not serving the 
Great Lakes, in the matter of rates below Atlantic and 
Gulf Coast rates: i.e., the Conference approval required for 
such rates, which is discussed above. No significant fae- 
tual material was produced on behalf of the Association, 
which did not file any brief. To the extent that weight 
should be given to the attitude of such organizations, the 
rather perfunctory opposition of the International Associa- 
tion of Great Lakes Ports is more than offset by the sup- 
port of the Port of New York Authority and the North 
Atlantic Ports Association, which filed a strong brief in 
favor of the Conference proposal insofar as it relates to 
the Great Lakes. 

The traffic manager of a manufacturer of bottling and 
packaging machinery was opposed to any plan which would 
affect his ability to negotiate rates with carriers individu- 
ally: he doesn’t want any conference involved, and has 
not signed any dual rate contract with any conference. It 
is his practice to negotiate a short-term or temporary rate 
to cover each major shipment. The company’s product is 
not standardized; due to its nature and the size of ship- 
ments, the company expects a ‘‘reduction’’, and has been 
successful in negotiating special rates which are understood 
to be for particular shipments only and do not stay in the 
earrier’s tariff. This was hardly a typical shipper, nor one 
whose objectives deserve encouragement, at least as a mat- 
ter of general application. 

The remaining shipper-witness was the export traffic 
manager of a company which has shipped large agricultural 


JA9S 


Initial Decision of Walter T. Southworth, 
Presiding Examiner. 


devices to Australia—136 tons in 1961, none in 1962, and 
182 tons in 1963. The company signs no dual rate contracts 
with any conference. It ‘‘feels’’ that if a party without 
any interest in Great Lakes shipments ean ‘*wield power’’, 
the company will not get the rates it requires to be compet- 
itive with foreign manufacturers (it has no domestic com- 
petition). This sort of argument has been discussed above 
in connection with the Dow position. It may be noted that 
this company saved about $500 per unit by shipping via the 
Lakes, although presumably it pays the $6 per ton ‘‘arbi- 
trary’’ for service out of Milwaukee. 

Intervener Federal, the Canadian operator which has 
filed a tariff with the Commission and announced its inten- 
tion to operate a regular service from the Lakes, did not 
take any active part in the hearing but did file a brief in 
opposition to the Conference proposal. Federal argues 
that approval would destroy its independent service. Most 
of its brief is devoted to the Dow position that competition 
between the Atlantic, Gulf and Great Lakes ports would 
be ‘‘regulated and stifled’’ at least as to minimum freight 
rates, by Conference lines not serving the Lakes. How this 
would harm Federal is not apparent: one might think it 
would give Federal a clear field. Federal’s real concern, 
it is evident. is the tie-in of the dual rate contract, which 
would prevent it, as an “‘independent’’, from serving con- 
tract shippers whose need for the Atlantic or Gulf service 
made it desirable or necessary for them to operate under 
the Conference contract, regardless of such attractive rates 
as Federal might offer. 

Essentially Federal’s problem would be the same as that 
of any nonconference carrier which attempts to operate a 
service in any trade in competition with a conference 
employing a dual rate system. In the instant case, Fed- 
eral’s difficulty might be aggravated by the fact that it is 
apparently not in a position to offer service from the 
Atlantic and Gulf. From this circumstance, Federal, like 
Dow and Hearing Counsel, argues that the Conference 
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should not be permitted to extend its contract to the Lakes, 
because it would thereby ‘‘tie-in’’ the shipper’s Lakes activ- 
ity with the Atlantic and Gulf service, which it is assumed 
he is under compulsion to use on a contract basis. This 
may be countered by the argument that the Conference will 
give a full service from the Lakes area—via the Gulf, the 
Atlantie Coast or the Lakes—and therefore should have an 
“across the board” dual rate contract to avoid the sniping 
of rate cutters like Federal and its predecessor opportun- 
ists, OSK Line and Orient Mid-East Lines. The fact that 
such operators sail from the Lakes instead of from the 
Atlantic or Gulf Coasts does not materially affect the 
vulnerability of the Conference to their tactics: and such 
tactics are exactly what the “Dual Rate Law” (Public Law 
87-346) was designed to permit conference carriers to com- 
bat. The Senate Committee Report dated August 31, 1961, 
in its discussion of the House Bill and Senate Bill which 
eventually became Public Law 87-346, said: 


Both measures spring from an appreciation of the 
hard fact of international shipping life, that, in the 
words of the House Report (H. Rept. 498 on H.R. 6775, 
S7th Cong., 1st sess., p. 12): 


** * the only method that has proved practical 
to assure continuity of service on a particular route 
with a degree of stability of rates, in view of the 
very large investment required in the establishment 
of a regular service, is * * * [the] providing [of] 
specific inducements to shippers to utilize the serv- 
ice of the particular line or lines regularly serving 
that route. 


Federal, like any other independent carrier, has two 
remedies, assuming that it cannot offer shippers the com- 
plete service they need at more attractive rates. To put 


3 Index, pages 200-201. 
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it bluntly, though little more so than the Senate Report 
suggested, it can either join the Conference or get out of 
the trade. Congress clearly understood this to be the pur- 
pose of a dual rate contract when it promulgated Publie 
Law 87-346: * 


Examination of the record in the House and 
before the Merchant Marine and Fisheries Subeom- 
mittee of your committee reveals overwhelmingly 
that every effective dual-rate contract used by a 
conference is intended, and reasonably likely, and 
tends to cause nonconference lines either to join the 
conference using the contract or to leave the trade 
for happy hunting elsewhere. 


It has been variously suggested that there be two sep- 
arate conferences, one for the Lakes and one for the Atlan- 
tic and Gulf Coasts, or that the Conference be permitted 
to extend its scope to include the Great Lakes but with a 
separate and distinct dual rate contract to be employed 
by its Great Lakes section, covering Lakes ports only. 
Neither of these would be an adequate answer to the Con- 
ference’s problem, which is to prevent Lakes shippers from 
succumbing to the wiles of rate cutters to obtain an occa- 
sional bargain directly from a Lake port, while relying on 
Conference service from the Atlantic and Gulf to provide 
them the stable and constant, all-season express service 
which they must have the year around. With the limited 
amount of cargo available from the Lakes, it is quite evi- 
dent that a conference and dual rate contract limited to the 
Lakes exclusively would not have a fair chance of surviv- 
ing the double threat of opportunistic non-conference com- 
petition on the Lakes and alternate service from Atlantic 
and Gulf ports. The witness Thayer, whom Dow employs 
as Manager of Rate Negotiations, testified as to his success 


4 Index, page 220. 
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in disabusing conferences solely concerned with the Great 
Lakes of the notion that they should be able to collect 
additional compensation, or even equal compensation, for 


steaming thousands of additional miles to provide direct 
service to shippers located on the Lakes: 


“One of the things that we have been suecessful 
with with Great Lakes conferences who are solely 
concerned with the Great Lakes is that they all start 
off when they start off with a service with the idea 
that there should be a differential over the North 
Atlantic, and within very short order they usually 
drop this completely because they find that because 
of the longer transit time, which is unique, and 
beeause of the seasonal nature of this, that if—these 
are detriments to the shippers, and in order to attract 
cargo they sometimes have to discount their rate 
from the North Atlantic or establish completely sep- 
arate rates for new items.” (Tr. 242. 245) 


The Commission’s decision in Docket No. 1092 (pages 
43-45 of mimeographed decision in The Dual Rate Cases, 
supra) is not in point. In the latter case, the Commission 
found that it was neither necessary nor fair for the new 
conference agreement which it approved (replacing ten 
existing conferences) to use a single dual rate contract 
which included all five of the trade areas covered by the 
new conference. But the Great Lakes and the Atlantic 
and Gulf are not separate trade areas in the sense in which 
that term was used in Docket No. 1092. Of course, from 
the standpoint of a manufacturer of goods for domestic 
consumption, the Great Lakes may constitute a trade area 
separate from New York City; so may Philadelphia, Savan- 
nah and New Orleans, for that matter. But to use the term 
as it was used in Docket No. 1092, the trade areas with 
which we are concerned are Australia and New Zealand, 
and nobody has suggested that they should require sep- 
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arate dual rate contracts. The five separate trade areas 
involved in Docket No. 1092 were groups of South Amer- 
ican, Central American and Caribbean ports, three in the 
outbound trade and two in the inbound trade from or to 
the Pacific coast of the United States and Canada. The 
five trade areas, as appears from Agreement No. 8660, were 
mutually exclusive; that is, a shipper of goods destined for 
or originating in one of the areas could not, as a practical 
matter, ship those goods to or from another of the areas as 
an alternate route. Thus he could not avoid his obligations 
under a dual rate contract covering one of the areas by 
shipping to or from one of the other areas; and, on the 
other hand, he had no need or reason to sign a contract 
covering one of the areas to facilitate his trade with another 
area. There was no competition between the areas as ports 
i 5“(a) from Pacific Coast Ports of the United States and Can- 
ada to: 


Trade Area “A” ports on the Pacific Coast of Mexico, 
Guatemala, El Salvador, Honduras, Nicaragua, Costa Rica, 
and Puerto Armuelles, R.P.; 

Trade Area “B” Colon and Panama City, R.P., Balboa 
and Cristobal, C.Z., ports in Barbados, British Guiana, Brit- 
ish Honduras, Atlantic Coast of Colombia, Atlantic Coast 
of Costa Rica, Cuba, Dominican Republic. French Guiana, 
French West Indies, Atlantic Coast of Guatemala, Haiti, 
Atlantic Coast of Honduras, Jamaica, Leeward and Windward 
Islands, Netherlands Antilles, Atlantic Coast of Nicaragua, 
Atlantic Coast of the Republic of Panama, Surinam, Trinidad 
and Venezuela: 

Trade Area “C” Pacific Coast ports in Colombia, Ecuador, 
Peru and Chile; 

and (b) to Pacific Coast ports of the United States and 
Canada from: 

Trade Area “D” Pacific Coast ports of Chile and Peru; 

Trade Area “E” Caribbean ports of Cuba, Jamaica, Haiti, 
Dominican Republic. Trinidad, Windward and Leeward 
Islands, Barbados, French and British Guianas, Surinam, 
French West Indies, Venezuela, Netherlands Antilles and 
Colombia, Colon and Panama City, R.P., Balboa and Cristo- 
bal, C.Z., ports on the Pacific Coast of Mexico, Guatemala, El 
Salvador, Honduras, Nicaragua and Costa Rica.” 
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of exit or entry. The essential, unique (to use a word pop- 
ular in the briefs of most of the parties) circumstances 
which are at the bottom of all the arguments for and 
against the present proposal simply did not exist in Docket 
No. 1092. 

Hearing Counsel call the Examiner’s attention to the 
Commission’s statement in The Dual Rate Cases, supra, to 
the effect that a proposed dual rate contract in Docket No. 
1043 was unjustly discriminatory because shippers must 
subscribe to inadequate conference service ont of the Great 
Lakes in order to get needed contract rates (to River Plate 
and Brazil ports) from Atlantic and Gulf ports.° 

The Record in the present proceeding does not indicate 
that Great Lakes service by Conference members to Aus- 
tralia and New Zealand has been or will be inadequate. 
Although only one Conference carrier has maintained serv- 
ice to date, it has found it necessary to eall the same ships 


at Atlantic ports to make its service pay. Two other car- 


6 The entire discussion was as follows (p. 36, 37 of mimeographed 
decision) : 

“One of these cases presents an additional, related problem. 
The proposed contract of the River Plate Brazil Conferences 
(Docket No. 1043) would include Great Lakes ports in addition 
to United States Atlantic and Gulf ports when only one con- 
ference member serves Great Lakes ports and then with only 
one sailing per month during that part of the year and that the 
Lakes are open to navigation. Under these circumstances 2 
single carrier would be permitted the benefit of the full economic 
force behind the conference contract with the conference, as 
such, offering no service to the Great Lakes. Or, as the Exam- 
iner stated in his Initial Decision : 

‘The proposed contract is unjustly discriminatory because 
shippers must subscribe to inadequate conference service out 
of the Great Lakes in order to get needed contract rates from 
Atlantic and Gulf Ports.’ 


We, therefore, will not permit the contract of the River Plate 
and Brazil Conferences to include the Great Lakes. Of course, 
at such time as the conference extends fuller service to the 
Great Lakes it may apply for permission to extend the scope of 
its contract system.” 
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riers plan (in good faith, it is found) to provide Lakes 
service, in conjunction with their service from Canadian 
Atlantic and St. Lawrence River ports. Frequeney of serv- 
ice from the Lakes will not compare with that from the 
Atlantic and Gulf Coasts for a long time, if ever: but the 
“prompt release” clause of the Conference dual rate con- 
tract. together with the alternative service available from 
the Atlantic and Gulf Coasts, will afford ample protection 
to the shipper.* 

Upon the record in this proceeding, it appears that the 
inclusion of Lakes ports in the Atlantie and Gulf Confer- 
ence, under a single dual rate contract, will tend to bring 
about improved, regular service and stable rates from the 
Lakes to Australia and New Zealand, and prevent the serv- 
ice from deteriorating to a seasonal bargain-basement kind 
of operation. The Examiner agrees with the Port of New 
York Authority and the North Atlantie Ports Association 
that the proposed Agreement No. 6200-8 establishes pro- 
cedures for insuring fair and equitable, and therefore non- 
discriminatory, relationships between Great Lakes and 
North Atlantic ports. 

It is concluded that the record does not support a find- 
ing that the proposed Agreement No. 6200-8 in the form 
set forth in Appendix I, if further modified as hereinabove 
provided,* and the modification of the Conference's dual 


* This should not be construed to mean that the Conference may 
require a shipper to ship via the Atlantic or Gulf Coast when he 
desires to ship direct from the Lakes and Conference service from 
the Lakes is not available within the period allowed by the prompt 
release clause. 


8Tt should be noted that the description of destination ports in 
the amended preamble (article 1 as contained in Appendix II) varies 
from that set forth in the proposal as filed with the Commission ; 
“Australian Territory of Papua and New Guinea” appears in place 
of Australian Mandated New Guinea, Admiralty Islands and Bis- 
mark Archipelago. The new description appears to be a more accu- 
rate designation of the territory intended to be covered, rather than 
a change of substance. See Yearbook of the Commonwealth of 
Australia, 1962 (No. 48), p. 126 et seq. 
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rate agreement to include U. S. Great Lakes and St. Law- 
rence River ports as additional ports of origin, will be 
detrimental to the commerce of the United States or con- 
trary to the public interest or in violation of the Act, or 
unjustly discriminatory or unfair so as to require dis- 
approval of either agreement under the respectively appli- 
cable provisions of section 15 and section 14b of the Act. 


II. Acreement 6200-7: Tue Cuance From a Unanrmovs 
Vorr to a Two-THIrps VoTE. 


At present, the Conference’s basic agreement provides, 
in article $ thereof, that all Conference action within the 
seope of the Agreement shall be taken only upon wnani- 
mous assent of all members. Article 2 of Agreement No. 
6200-7 would change this to a requirement of two-thirds 
assent except as otherwise specifically provided in the 
agreement. Every Conference action modifying or chang- 
ing the basie agreement would still require wnanimous 
assent. As a reason for the change, the Conference states 
that the unanimous rule was adopted when there were only 
four lines in the Conference, and that there are now six 
Conference members and more competition out of Canada. 
Hearing Counsel state in their reply brief that they have 
no objection to this amendment, and none of the interveners 
has objected. 

The two-thirds rule appears to be more desirable than 
the unanimity rule. Generally, in conducting business in 
deliberative assemblies, normal action requires only a ma- 
jority, and as much as a two-thirds vote is required only 
for the adoption of such motions as those to amend the 
constitution or by-laws, take up a question out of proper 
order, or suspend the rules (Robert’s Rules of Order, 75th 
Edition, Section 48). The Examiner takes official notice of 
the fact that many of the approved conference agreements 
on file with the Commission provide for action upon a two- 
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thirds vote, in many cases with the further provision that 
changes in the Conference agreement itself require unani- 
mous consent. It is concluded that there is no reason under 
the Act not to approve the proposed change in voting 
requirements. 


Ill. Acreements No. 6200-A anv 6200-7, ARTICLE 1: AGREE- 
MENTS WITH LINes ServING Canaptay Ports. 


For many years there has been in effect an approved 
agreement designated Commission Agreement No. 6200-4, 
between Montreal New Zealand Line Limited (M.A.N.Z. 
Line) and members of the Conference, providing that (1) 
M.A.N.Z. Line will maintain on all cargo it carries from 
Canadian Atlantic ports to ports in Australia and New 
Zealand, the rates and conditions established by the Con- 
ference for cargo moving out of New York to the same 
destinations, (2) the Conference dual rate contract shall 
include M.A.N.Z. Line as well as the Conference lines, and 
shall cover Canadian Atlantic ports as well as United 
States Atlantic and Gulf ports, and (3) the Conference 
lines will not load cargo at Canadian Atlantic ports nor 
will M.A.N.Z. Line load cargo at United States Atlantic 
and Gulf ports, for carriage to Australia or New Zealand, 
except upon unanimous consent of the parties. The agree- 
ment is subject to termination upon notification by 
M.A.N.Z. Line or the Conference lines. 

Until August 1963, when Atlanttrafik became a member 
of the Conference, all the Conference lines were parties to 
Agreement 6200-A. As noted above, Atlanttrafik refused 
to enter into this agreement because it would thereby be 
compelled to give up its Canadian service, and following 
the initial decision in Docket 1085 Atlanttrafik was received 
into the Conference without signing Agreement No. 6200- 
A. Except for the omission of the exclusionary provision 
to which Atlanttrafik objected, the proposed Agreement 
No. 6200-7 (article 1), together with the proposed Agree- 
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ment No. 6200-B, is apparently designed to accomplish 
substantially the same result as Agreement 6200-A, making 
Atlanttrafik a party thereto as a member of the Conference, 
as well as providing that all future members of the Con- 
ference agreement will automatically become parties. Pro- 
vision is also made to bind any future Conference member 
to any agreement establishing rates from Canadian ports 
which may be different from Conference rates from U. 8. 
ports. 

Proposed Agreement No. 6200-7 (Appendix I) provides 
that (1) all Conference members will quote ‘‘Conference 
rates’’ from Canadian ports (defined to exclude only Pacific 
Coast ports) to the destinations covered by the Conference 
Agreement unless they give 48 hours notice to the Con- 
ference secretary of other rates which they intend to quote, 
and unless there is a ‘‘rate maintenance agreement’’ in 
effect; (2) all Conference lines which may operate from 
Canadian ports will observe any ‘‘rate maintenance agree- 
ment’’ between ‘‘the Conference Lines’’ and ‘‘any line or 
lines’’ operating from Canadian ports to Conference desti- 
nations; and (3) whenever there is in effect a rate mainte- 
nance agreement between any line operating from Cana- 
dian ports and the ‘‘signatories to (the Conference) agree- 
ment’’, Conference dual rate contracts will include any 
such lines operating from Canadian ports and will cover 
the Canadian ports as well as United States ports within 
the scope of the Conference agreement. 

Proposed Agreement No. 6200-B (Appendix ITI) is 
described by the Conference as a ‘‘rate maintenance agree- 
ment’’ of the kind contemplated by the proposed new arti- 
cle 2 of the Conference Agreement (article 1 of Agreement 
No. 6200-7). However, Agreement No. 6200-B does not 
provide for the maintenance of any particular rates; the 
parties undertake only to maintain on all cargo they carry 
from Canadian ports ‘‘the rates and conditions as agreed 
from time to time with the Conference lines’’. Thus as far 
as rates are concerned it is merely an agreement to agree; 
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its purpose is to permit the Conference to discuss rates 
with the Canadian lines, and to agree upon rates which may 
not be the same as Conference rates from U.S. ports to the 
same destinations. It does provide definitely, however, 
that all dual rate contracts that may be made for cargo 
that might move either from Canadian ports or United 
States ports covered by the Conference Agreement, shall 
include the Canadian ports as well as the United States 
ports and shall include all the parties to the agreement. 
The parties to the agreement are M.A.N.Z. Line Joint Serv- 
ice and Atlanttrafik, ‘‘parties of the first part’’, and ‘‘the 
parties signatory to Agreement No. 6200 as amended, here- 
inafter referred to as the Conference Lines, parties of the 
second part’’. Thus Atlanttrafik, being a Conference mem- 
ber, is on both sides of the Agreement. So, as far as ulti- 
mate beneficial interests are concerned, is M.A.N.Z. Line 
Joint Service; for M.A.N.Z. Line Joint Service is made up 
of Port and Associated Lines Joint Service (a member of 
the Conference as such) and the constituent lines making 
up American & Australian Steamship Line Joint Service 
(‘A & A’’), also a member of the Conference. 

The ultimate purpose of Agreement No. 6200-7 (article 
1) and Agreement No. 6200-B is evidently to insure, as far 
as possible, that rates to Australia and New Zealand from 
the competitive Canadian ports of Montreal and ports east 
thereof will not be out of line with rates from U.S. Atlantic 
and Gulf ports. Perhaps it was intended also to maintain 
a relation between U. S. and Canadian Great Lakes ports, 
although, as noted below, there is some indication that 
Lakes ports were forgotten. In their main purpose, the 
agreements are not a great deal different from Agreement 
No. 6200-A, insofar as the latter refers to rates, and the 
latter has been in effect with Commission approval for 
many years. There is no opposition to either agreement 
at this time. Nevertheless, the agreements need some revi- 
sion to clarify their intended meaning as indicated by the 
record, and to eliminate certain patent ambiguities. 
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Paragraph 1(a) of No. 6200-7 literally says, in effect, 
merely that the Conference Lines will observe any agree- 
ment made by the Conference Lines, relating to Canadian 
rates. It is intended to mean, apparently, that any present 
or future member of the Conference which may carry cargo 
from Canadian ports to Conference destinations will do so 
at rates agreed upon pursuant to any agreement entered 
into by Conference action on behalf of all members, with 
any line or lines (whether or not a Conference member; 
this follows from the fact that Atlanttrafik is made a party 
to Agreement No. 6200-B as a “Canadian Line”) operating 
from Canadian ports to Conference destinations. In other 
words, all Conference members will be bound by Conference 
action—determined by a %% vote—as to rates which they 
charge in the Canadian trade. Modification of paragraphs 
(a) and (b) is necessary to accomplish the result intended. 

Paragraph (c) of article 1 provides that Conference 
members will quote Conference rates if there is no “rate 
maintenance” agreement in effect. The Conference makes 
it clear, in its brief as well as in the testimony of the Con- 
ference chairman, that Agreement No. 6200-B, the “agree- 
ment to agree”, is the sort of rate maintenance agreement 
contemplated. If, as appears to be the case, it is intended 
that Conference rates will be quoted in the absence of rates 
otherwise agreed upon, the ambiguity arising when Agree- 
ment No. 6200-B is in effect but rates generally, or par- 
ticular rates, have not been agreed upon thereunder, should 
be eliminated. Paragraph (c) of article 1 also requires 
clarification as to what is meant by “Conference rates”; 
evidently the possibility of different rates, or the addition 
of an arbitrary, from Great Lakes ports was overlooked. 
Presumably U. S. Great Lakes rates are intended to apply 
from Canadian ports; if so the agreement should so indi- 
cate. Any agreement contemplating rates from Canadian 
Lakes ports less than those from U. 8. Lakes ports could 
not be approved, upon the present record. 
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While it is not the function of the Commission to make 
an agreement for the parties, it cannot approve without 
modification an agreement which is not reasonably clear 
and, as far as the record shows, unambiguous. Attached 
hereto as Appendix IV is a modified form of article 1, 
embodying the changes required as indicated above and 
certain others which are self-explanatory. Subject to the 
modification of article 1 of Agreement No. 6200-7 to read 
substantially as provided in Appendix LV, it is concluded 
that Agreement No. 6200-7, and Agreement No. 6200-B, 
may properly be approved pursuant to section 15 of the 
Act. 

Mention should be made of the indiscriminate use of 
““M.A.N.Z. Line Joint Service’’ and ‘‘Montreal Australian 
New Zealand Line, Ltd.’’, sometimes referred to as 
‘“MUALN.Z. Line’, Agreement No. 6200-B is made by the 
Joint Service; Agreement No. 6200-A, which it would super- 
sede, was made by the corporation. The corporation is 
apparently the operating agent of the Joint Service; it 
executed proposed Agreement No. 6200-B for and on behalf 
of ‘“‘M.A.N.Z. Line Joint Service’’, as *‘agents’’, On the 
other hand, the corporation itself is listed on the Confer- 
ence’s dual rate agreement form (Exh. 15) as a principal, 
and in the Commission’s records as an associate member 
of the Conference. The dual rate contract used pursuant 
to Agreement No. 6200-B must show the Joint Service as a 
principal, as contemplated by Agreement No. 6200-B. 


UntimaTE CoNncLUsions 


Findings and conclusions proposed by the parties have 
been incorporated herein to the extent that they are found 
to be material and supported by the record, and are other- 
wise denied. 

Upon the record in this proceeding it is concluded and 
found that proposed Agreements No. 6200-7, 6200-8 and 
6200-B, in the forms respectively set forth in Appendix I, 
II and III, if modified in accordance with this decision, are 
not unjustly discriminatory or unfair as between carriers, 
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shippers, exporters, importers, or ports, or between ex- 
porters from the United States and their foreign compet- 
itors, do not operate to the detriment of the commerce of 
the United States and are not contrary to the public inter- 
est, or in violation of the Shipping Act, 1916, as amended, 
and they are therefore approved as so modified pursuant 
to section 15 of said Act. 

It is further found and concluded that the form of exclu- 
sive patronage (dual rate) contract heretofore approved 
by the Commission for use by the Conference, if modified 
in paragraph 1 thereof to include the trade from U. S. and 
Canadian Great Lakes ports as well as from U.S. Atlantic 
and Gulf and Eastern Canadian ports, Montreal and east 
thereof, and used within the trade described in Commission 
Agreement No. 6200 as amended in accordance with this 
decision and as provided therein and in Agreement No. 
6200-B, is not subject to a finding that it will be detrimental 
to the commerce of the United States or contrary to the 
public interest, or unjustly discriminatory or unfair as 
between shippers, exporters, importers, or ports, or between 
exporters from the United States and their foreign compet- 
itors; and accordingly such use of said form of dual rate 
contract is permitted, pursuant to section 14b of the Ship- 
ping Act, 1916, as amended. 

An appropriate order will be entered. 


Water T. SourHwortTH, 
Presiding Examiner 


June 26, 1964 
Washington, D. C. 
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APPENDIX I 
FEDERAL MARITIME COMMISSION 
Agreement No. 6200-7 


AGREEMENT entered into at New York, N. Y. by the 
undersigned on the 20th day of August, 1963. 


WITNESSETH: 


U. S. Atlantic & Gulf/Australia-New Zealand Confer- 
ence Agreement being Agreement No. 6200, as amended, is 
hereby further amended as follows: 


1. By adding the following language to article 2 of the 
agreement: 


‘*(a) All Conference Lines which may also oper- 
ate from Canadian ports (excluding Pacific Coast 
ports) will observe any rate maintanance agreement 
between the Conference Lines and any line or lines 
operating from Canadian ports (excluding Pacific 
Coast ports) to ports covered by the scope of this 
agreement. 


‘“*(b) When and so long as there is in effect a 
rate maintenance agreement between any line or 
lines operating from Canadian ports (excluding 
Pacific Coast ports) and the signatories to this agree- 
ment, freight contracts concluded by the signatories 
to this agreement will include any such* lines oper- 
ating from Canadian ports and will cover such 
Canadian ports as well as United States ports cov- 
ered by the scope of this agreement. 


“*(e) In the event of there being no agreement 
such as that referred to in 2(a) and 2(b) Conference 


* Added by amendment made at hearing. 
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members will quote Conference rates from Canadian 
ports to the destinations covered by this agreement 
and will make no exception without giving forty- 
eight hours prior notice to the Conference Secretary 
of the rate or rates they intend to quote.’’ 


2. By amending article 8 thereof so that it will read as 
follows: 


‘Except as otherwise specifically provided here- 
in, every conference action within the scope of this 
agreement requires two-thirds assent of all the 
parties signatory hereto, in meeting, or by com- 
munication to the Secretary, of the parties hereto 
then entitled to vote on such action and every con- 
ference action modifying or changing this agreement 
requires unanimous assent of all the parties hereto. 
Meetings of the members shall be held at such times 
and places as required.’’ 


3. This agreement is subject to the approval of the 
Federal Maritime Commission. 


Ix Wrrsess Wuereor, the parties hereto have caused 
this agreement to be executed by the representatives thereto 
duly authorized as of the day and year first above written. 


(signatures) 
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APPENDIX II 
FEDERAL MARITIME COMMISSION 
Agreement No. 6200-8 * 


AGREEMENT entered into at New York, N. Y., by the 
undersigned on the day of , 1964. 


WiITNESSETH: 
U.S. Atlantie & Gulf, Australia-New Zealand Confer- 
ence Agreement being Agreement No. 6200, as amended, 
is hereby further amended as follows: 


1. By amending the preamble thereof so it will read 
as follows: 


‘‘In consideration of the benefits, advantages, and 
privileges to be severally and collectively derived 
trom this agreement the parties hereto, common car- 
riers by water, hereby associate themselves in a 
Conference to be known as the U. S. ATLANTIC 
AND GULF/AUSTRALIA-NEW ZEALAND CON- 
FERENCE to promote commerce from Atlantic, 
Great Lakes, St. Lawrence River and Gulf ports of 
the United States of America to ports in the Com- 
monwealth of Australia (including Tasmania), the 
Dominion of New Zealand, Cook Island, Fiji Islands, 
New Caledonia, Australian Territory of Papua and 
New Guinea, New Hebrides, Norfolk Island, British 
Samoa, Solomon Islands, Society Islands, Thursday 
Island, Tonga Islands and Gilbert Islands and Ellice 
Islands.’’ 


2. By adding the following language to article 2 of the 
agreement: 


“«(d) The parties signatory hereto agree that the 
line or lines signatory hereto operating regular serv- 


* As amended at hearing. 
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ices from one or more United States Great Lakes 
ports to conference destinations shall constitute a 
separate Great Lakes section of the conference. 
This Great Lakes section of the Conference shall 
establish the rates and conditions of carriage to 
apply from United States Great Lakes ports to the 
Conference destinations by 34 vote of the members 
of the Great Lakes Section provided that in no case 
shall the rate on a given commodity from United 
States Great Lakes ports to Conference destinations 
be less than the rate on the same commodity from 
other Conference areas except with the consent of 
%4* of the Conference members. A line may con- 
tinue to be a member of the Great Lakes Section and 
will be considered to be operating a regular service 
provided it has a minimum of two sailings from the 
United States Great Lakes to Conference destina- 
tions during a season. If a line fails to have a 
minimum of two sailings during a navigation sea- 
son, it shall cease to have a vote in such Great Lakes 
conference section until it shall give satisfactory 
evidence of its intention and ability to operate a reg- 
ular service from United States Great Lakes ports. 
Notice of loss or restoration of voting rights in the 
Great Lakes section shall be promptly furnished to 
the United States governmental agency charged with 
the administration of Section 15 of the Shipping Act, 
1916, as amended.”’ 


3. This agreement is subject to the approval of the 
Federal Maritime Commission. 


Ix Wirness Wuenreor, the parties hereto have caused 
this agreement to be executed by the representatives thereto 
duly authorized as of the day and year first above written. 


(signatures) 


* “34” to be changed to “24”, under modification directed at p. 
15 of the decision. 
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APPENDIX III 
FEDERAL MARITIME COMMISSION 
Agreement No. 6200-B 


MEMORANDUM OF AGREEMENT between MANZ 
Line Joint Service and A/B Atlanttrafik (Atlanttrafik 
Express Service), hereinafter referred to as the Canadian 
Lines, parties of the first part, and the parties signatory 
to Agreement No. 6200 as amended, hereinafter referred to 
as the Conference Lines, parties of the second part. 


1. The Canadian Lines and any Conference Line which 
may operate from Canadian ports undertake to maintain 
on all cargo they carry from all Canadian ports (excluding 
Pacific Coast ports) the rates and conditions as agreed from 
time to time with the Conference Lines. 


2, All freight contracts that may be made for cargo 
that might move either from Canadian ports (excluding 
Pacifie Coast ports) or United States ports covered by the 
scope of Agreement F.M.C. No. 6200 as amended, shall 
include both the Conference Lines and Canadian Lines and 
shall cover Canadian ports (excluding Pacific Coast ports) 
as well as United States ports covered by the scope of 
Agreement F.M.C. No. 6200 as amended. 


3. This agreement is subject to termination upon writ- 
ten notification by either the Canadian Lines or the Con- 
ference Lines to the other, provided, however, that such 
termination shall not become effective prior to date of 
written advice thereof to the United States governmental 
agency charged with the administration of Section 15 of 
the Shipping Act, 1916, as amended. 
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4. This agreement is subject to the approval of the 
Federal Maritime Commission. Simultaneously, with the 
approval of this agreement by the Federal Maritime Com- 
mission the Agreement F.M.C. No. 6200-A between the 
MANZ Line Limited and the Conference Lines shall be 
considered cancelled. 


For and on behalf of 
Manz Liye Jornt Service 


by Montreal Australia-New Zealand 
Line Ltd., Agents 


By Sed. R. H. Maccrecor 
R. H. Macgregor 


For and on behalf of 
A/B AtuantrraFik (Atlanttrafik 
Express Service) 


by Garcia & Diaz, Inc. General Agents 


by Sgd. Marcerrno Garcia Jr. 
Marcelino Garcia Jr. 


U.S. Atbantic anp GuLF/AUSTRALIA- 
New ZeaLAND CONFERENCE 


by Sgd. M. E. Rovex 
M. E. Rough, Secretary 


On behalf of the signatories 
to Agreement F.M.C. No. 6200 
as amended. 
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APPENDIX IV 


Article 1 of proposed Agreement No. 6200-7, 
as modified and approved 


1. By adding the following language to article 2 of the 
agreement: 


“‘(a) The Conference by its Secretary may, on 
behalf of the parties signatory to this agreement, 
pursuant to conference action in accordance with 
article 8 hereof, from time to time enter into, modify 
or cancel (subject to the approval of the govern- 
mental agency charged with the administration of 
section 15 of the Shipping Act, 1916, as amended) 
a rate maintenance agreement or agreements with 
any line or lines (ineluding but not limited to lines 
which are members of, or affiliated with members of, 
the Conference) operating from Canadian ports to 
the ports of destination within the scope of this 
agreement (hereinafter called Conference destina- 
tions), providing for the establishment of agreed 
rates and conditions to be maintained by the parties 
signatory to such rate maintenance agreement and 
all parties signatory to this agreement, on all cargo 
earried by any of them from Canadian ports to Con- 
ference destinations; and any such rate maintenance 
agreement (and rates and conditions established 
pursuant thereto) shall, until duly modified or can- 
celled, be binding upon Conference members who 
become parties signatory to this agreement after 
the date of such rate maintenance agreement. 


“¢(b) When and so long as there is in effect any 
rate maintenance agreement pursuant to paragraph 
(a) above, freight contracts concluded by the parties 
hereto shall include all lines operating from Cana- 
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dian ports which are parties signatory to or bound 
by such rate maintenance agreement, and will cover 
such Canadian ports as well as United States ports 
within the scope of this agreement. 

“*(e) Except as to such rates as are otherwise 
agreed upon pursuant to a rate maintenance agree- 
ment pursuant to paragraph (a) above. Conference 
members will maintain on all cargo they carry from 
Canadian ports to Conference destinations the Con- 
ference rates in effect for cargo moving out of New 
York to the same destinations, provided that. in the 
ease of cargo carried from any Canadian Great 
Lakes port, they will maintain the Conference rates 
in effect for cargo moving out of U. S. Great Lakes 
ports in the same range; and will make no exception 
without giving forty-eight hours prior notice to the 
Conference Secretary of the rate or rates they intend 
to quote. 


‘“«(q) For the purposes of this article 2, the term 
‘Canadian ports’’ does not include Canadian Pacific 
Coast ports.”’ 
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Excerpt of Merchant’s Rate Agreement 


U.S. Attantic anp Guir/AUSTRALIA- 
New Zeatanp CoNFERENCE 
39 Broadway, New York, N. Y. 10006 
* * . * * * 

4. The Merchant shall have the option of selecting any 
of the vessels operated by any of the Carriers. The Mer- 
chant agrees to request space with the Carrier he desires 
as early as practicable before the advertised sailing date 
of the vessel he desires. The Merchant shall not be obli- 
gated to select a Conference carrier or carriers for a ship- 
ment to Australia which the carriers cannot suitably accom- 
modate within a 20 day calendar period or within a 40 
day calendar period with respect to a shipment to other 
destinations, subsequent to the latest date requested by the 
Merchant therefore: Provided, however, that the Merchant 
shall first promptly notify the Secretary of the Conference 
of such unavailability of space and if within four (4) busi- 
ness days after receipt of such notice, the Conference shall 
not have advised the Merchant that his entire shipment can 
be suitably accommodated by a vessel or vessels of the 
Carriers within said twenty (20) or forty (40) calendar 
day period, the Merchant shall be free with respect to such 
shipment to secure space elsewhere within the aforesaid 
twenty (20) or forty (40) calendar day period or at any time 
prior to the sailing of the next Conference vessel which has 
suitable space available for such shipment. In the event that 
the Merchant requires service for any particular cargo or 
any part thereof in a shorter period than the said 20 or 40 
day calendar period from the requested date of shipment, 
the Conference may at its option upon proof of such need 
by the Merchant release him from the duty to ship that 
particular cargo or any part thereof via Conference carrier. 


* * * * * * 


8. (a) The Merchant may terminate this Agreement at 
any time without penalty upon the expiration of ninety 
(90) days following written notice to the Conference of 
intent to so terminate: Provided, however, that the Mer- 
chant may terminate this Agreement upon less than said 
ninety (90) days’ notice pursuant to Article 7(a) hereof. 
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FEDERAL MARITIME COMMISSION 


Docker No. 1166 


Respondent has filed a motion to amend the Order of 
Investigation which instituted this proceeding in order to 
make clear that one of the issues to be determined is 
whether or not respondent may utilize its form of dual 
rate contract in the expanded scope of the conference being 
sought herein. No reply to the petition has been made. 

The Commission, in its order in Docket 1049, served 
March 30, 1964, approved use of respondent’s dual rate 
contract only within the present scope of the conference. 
The Commission is of the opinion therefore, that the issue 
should properly be raised in this proceeding. Accordingly, 
the instant petition is granted. 


An amended Order of Investigation is attached. 
By the Commission. 


(SEAL) 
Tomas List 
Thomas Lisi 
Secretary 
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Docker No. 1166 


Ix tHe Marre 
OF 


Acreements Numpers 6200-7, 6200-8 anp 6200-B—U. Ss. 
Aruantic & GuLF/AUSTRALIAN-NEW ZEALAND CONFERENCE. 


Wuereas, pursuant to Section 15 of the Shipping Act, 
1916, Agreements Nos. 6200-7 and 6200-8, between the mem- 
ber lines of the U. S. Atlantic & Gulf/Australia-New 
Zealand Conference, as listed in the Appendix attached 


hereto, would modify the basi¢e conference Agreement No. 
6200, as amended, to enlarge the geographical scope of the 
range served by the conference to include Great Lakes and 
St. Lawrence River ports of the United States; would 
amend Article 2 to provide conference jurisdiction over 
rate agreements and freight contracts concluded by any 
line(s) operating from Canadian ports (excluding Pacific 
Coast ports) although the range of ports served by the 
Conference, as described in the preamble of the basic con- 
ference agreement, as amended, does not include Canadian 
ports; and would amend Article 8 with respect to confer- 
ence voting procedures; 


Wnhersas, Agreement No. 6200-B, between A/B Atlant- 
trafik, a regular conference member, and Montreal Aus- 
tralia-New Zealand Line (M.A.N.Z.), an associate member 
of the conference, apparently would establish those two 
earriers as Canadian Lines within the purview of the afore- 
said Article 2, and would cover Canadian ports (excluding 
Pacific Coast ports) as well as the United States ports cov- 
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ered by the scope of Agreement No. 6200, as amended, and 
by the proposed amendment, No. 6200-8; 


Wueneas, notice was published of the filing of Agree- 
ments Nos. 6200-7 and 6200-8 in the Federal Register on 
September 5 and 20, 1963, respectively, and of Agreement 
No. 6200-B on September 20, 1963; 


WHengEas, pursuant to such notice a protest and request 
for hearing were filed on behalf of the Dow Chemical Com- 
pany and Dow Chemical International, S.A. objecting to 
approval of Agreement No. 6200-8, and also requesting 
that approval of Agreement No. 6200-B be delayed pend- 
ing resolution of the question introduced during the course 
of hearings in Docket No. 1043 as to whether the scope of 
a dual rate contract increases concurrently with an expan- 
sion of the geographical scope of a conference’s range so 
as to be co-extensive in coverage with the conference 
agreement ; 


Waereas, in connection with a proposed modification 
(Agreement No. 6200-6) of the basic conference agreement, 
A/B Atlanttrafik filed a protest against expansion of the 
geographical scope of the conference’s range and requested 
a hearing with respect thereto, which was assigned Federal 
Maritime Commission Docket No. 1113, and the Caterpillar 
Tractor Company, Peoria, Illinois, filed a protest without 
requesting a hearing, which was assigned Docket No. 1125 
and consolidated for hearing with the proceedings in Docket 
No. 1113; 


Wuereas, A/B Atlanttrafik became a conference mem- 
ber, and the conference thereafter, pursuant to agreement 
of its members, withdrew Agreement No. 6200-6 for ap- 
proval and filed a motion to dismiss the proceedings in 
Docket Nos. 1113 and 1125, which motion the Commission 
granted; 


‘Wuereas, upon consideration of the agreements and 
protests, the Commission is of the opinion that an investi- 
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gation should be undertaken to determine whether such 
Agreements should be approved, disapproved or modified 
under Section 15; 


Wuenreas, the question of whether or not the conference 
may utilize its form of dual rate contract within the ex- 
panded scope of the conference being sought herein is 
properly at issue in this proceeding; 


Tuererore, in order that a record may be developed 
upon which the Commission may determine to approve, dis- 
approve or modify Agreements Nos. 6200-7, 6200-8 and 
6200-B; in order that protestants, the Dow Chemical Com- 
pany, Dow Chemical International, S.A., may be afforded 
an opportunity to publicly participate in the proceedings ; 
and in order that the question of the use of the confer- 
ence’s dual rate contract in the expanded agreement sought 
herein may be determined; 


Tr 1s orDERED, that pursuant to Section 14b, 15 and 22 of 


the Shipping Act, 1916, an investigation is hereby insti- 
tuted to determine whether: 


(1) Agreements 6200-7, 6200-8 and 6200-B should be 
approved, disapproved or modified under Section 15; and 


(2) The conference’s form of dual rate contract should 
be permitted for use in the expanded conference sought 
herein under Section 14b; 


Ir 1s FURTHER ORDERED, that the parties to these agree- 
ments as listed in the Appendix attached hereto be made 
respondents in this proceeding; 


Ir Is FURTHER ORDERED, that this matter be assigned 
for hearing before an examiner of the Commission’s Office 
of Hearing Examiners at a date and place to be hereafter 
determined and announced by the presiding Examiner; 


Tr Is FURTHER ORDERED, that notice of this amended order 
be published in the Federal Register and that a copy thereof 
and notice of hearing be served upon respondents; 


JA127 
Second Amended Order of Investigation. 


Ir Is FURTHER ORDERED, that action with respect to Agree- 
ments Nos. 6200-7, 6200-8 and 6200-B be held in abeyance 
pending the Commission’s decision and order in this 
proceeding; 


Ir 1s FURTHER ORDERED, that all future notices issued by 
or on behalf of the Commission in this proceeding, including 
notice of time and place of hearing or prehearing confer- 
ence, shall be mailed directly to all parties of record. 


AND IT IS FURTHER ORDERED, that the Order of investiga- 
tion served in this proceeding on December 23, 1963, is 
hereby cancelled and superseded. 


By the Commission. 
Tuomas List 
Thomas Lisi 
Secretary 
(SEAL) 
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Docket No. 1166 


U.S. Artaytic anp Guir/AUSTRALIA- 
New Zeatanp CONFERENCE 


Wuenreas, pursuant to section 15 of the Shipping Act, 
1916, Agreements Nos. 6200-7 and 6200-8, between the mem- 
ber lines of the U. S. Atlantic & Gulf/Australia-New 
Zealand Conference, as listed in the Appendix attached 
hereto, would modify the basic conference Agreement No. 
6200, as amended, to enlarge the geographical scope of the 
range served by the conference to include Great Lakes and 
St. Lawrence River ports of the United States; would 
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amend Article 2 to provide conference jurisdiction over 
rate agreements and freight contracts concluded by any 
line(s) operating from Canadian ports (excluding Pacific 
Coast ports) although the range of ports served by the 
Conference, as described in the preamble of the basic con- 
ference agreement, as amended, does not include Canadian 
Ports; and would amend Article 8 with respect to confer- 
ence voting procedures; 


Wuereas, Agreement No. 6200-B, between A/B Atlant- 
trafik, a regular conference member, and Montreal Aus- 
tralia-New Zealand Line (M.A.N.Z.). an associate member 
of the conference, apparently would establish those two 
carriers as Canadian Lines within the purview of the afore- 
said Article 2, and would cover Canadian ports (excluding 
Pacific Coast ports) as well as the United States ports cov- 
ered by the scope of Agreement No. 6200, as amended, and 
by the proposed amendment, No. 6200-B; 


Wnereas, notice was published of the filing of Agree- 
ments Nos. 6200-7 and 6200-8 in the Federal Register on 
September 5 and 20, 1963, respectively, and of Agreement 
No. 6200-B on September 20, 1963; 


Waenreas, pursuant to such notices a protest and request 
for hearing were filed on behalf of the Dow Chemical Com- 
pany and Dow Chemical International, S.A. objecting to 
approval of Agreement No. 6200-8, and also requesting that 
approval of Agreement No. 6200-B he delayed pending 
resolution of the question introduced during the course of 
hearings in Docket No. 1043 as to whether the scope of a 
dual rate contract increases concurrently with an expan- 
sion of the geographical scope of a conference’s range so 
as to be co-extensive in coverage with the conference 
agreement; 


Wuereas, in connection with a proposed modification 
(Agreement No. 6200-6) of the basic conference agree- 
ment, A/B Atlanttrafik filed a protest against expansion of 
the geographical scope of the conference’s range and re- 


JA129 


Second Amended Order of Investigation. 


quested a hearing with respect thereto, which was assigned 
Federal Maritime Commission Docket No. 1113, and the 
Caterpillar Tractor Company, Peoria, Illinois, filed a pro- 
test without requesting a hearing, which was assigned 
Docket No. 1125 and consolidated for hearing with the pro- 
ceedings in Docket No. 1113; 


Wuereas, A/B Atlanttrafik became a conference mem- 
ber, and the conference thereafter, pursuant to agreement 
of its members, withdrew Agreement No. 6200-6 for ap- 
proval and filed a motion to dismiss the proceedings in 
Docket Nos. 1113 and 1125, which motion the Commission 
granted; 


WHEREAS, upon consideration of the agreements and 
protests, the Commission is of the opinion that an investi- 
gation should be undertaken to determine whether such 
Agreements should be approved, disapproved or modified 
under section 15; 


Wuereas, the question of whether or not the conference 
may utilize its form of dual rate contract within the expand- 
ed scope of the conference being sought herein is properly 
at issue in this proceeding ; 


Therefore, in order that a record may be developed 
upon which the Commission may determine to approve, 
disapprove or modify Agreements Nos. 6200-7, 6200-8 and 
6200-B; in order that protestants, the Dow Chemical Com- 
pany, Dow Chemical International, S.A., may be afforded 
an opportunity to publicly participate in the proceedings ; 
and in order that the question of the use of the conference’s 
dual rate contract in the expanded agreement sought herein 
may be determined ; 


Ir 1s onpERED, That pursuant to section 14b, 15 and 22 
of the Shipping Act, 1916, an investigation is hereby insti- 
tuted to determine whether: 


(1) Agreements 6200-7, 6200-8 and 6200-B should be 
approved, disapproved or modified under section 15; and 
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(2) The conference’s form of dual rate contract should 
be permitted for use in the expanded conference sought 
herein under section 14b; 


Ir 1s FURTHER ORDERED, That the parties to these agree- 
ments as listed in the Appendix attached hereto be made 
respondents in this proceeding ; 


Ir is FURTHER ORDERED, That this matter be assigned for 
hearing before an examiner of the Commission’s Office of 
Hearing Examiners at a date and place to be hereafter 
determined and announced by the presiding Examiner; 


Ir 1s FURTHER ORDERED, That notice of this amended 
order be published in the Federal Register and that a copy 
thereof and notice of hearing be served upon respondents; 


It IS FURTHER ORDERED, That action with respect to 
Agreements Nos. 6200-7, 6200-8 and 6200-B he held in abey- 
ance pending the Commission’s decision and order in this 


proceeding; 


Iv 1s FURTHER ORDERED, That all future notices issued by 
or on behalf of the Commission in this proceeding, includ- 
ing notice of time and place of hearing or prehearing con- 
ference, shall be mailed directly to all parties of record. 


Jr 18 FURTHER oRDERED, That any persons, other than 
respondents, who desire to become parties to this proceed- 
ing and to participate therein, shall file a petition to inter- 
vene with the Secretary, Federal Maritime Commission, 
Washington, D. C., 20573, with copies to respondents, on 
or before May 18, 1964. 


AND IT IS FURTHER ORDERED, That Order of Investigation 
served December 23, 1963, in this proceeding, and the 
Amended Order of Investigation, served April 21, 1964, are 
hereby cancelled and superseded. 


Dated: May 5, 1964. 


[szaL] 
Txomas Lisi, 
Secretary. 
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Appendix 


U. S. Atlantic and Gulf/Australia—New Zealand Confer- 
ence (6200) 


American & Australian Steamship Line—Joint Service, 
Norton, Lilly & Company, Inc., General Agents, 26 Beaver 
Street, New York 4, N. Y. 


Bank Line, Ltd. (The) (American & Oriental Line), Boyd, 
Weir & Sewell, Inc., 17 Battery Place, 16th Floor, New 
York, N. Y. 10004 


A/B Atlanttrafik (Atlanttrafik Express Service), Garcia & 
Diaz, Inc., General Agents, 25 Broadway, New York 4, N. Y. 


United States Lines Company (American Pioneer Line), 
United States Lines, 1 Broadway, New York 4, N. Y. 


Port and Associated Lines—Joint Service, Funch, Edve & 
Company, Inc., Agents, 25 Broadway, New York 4, N. Y. 


Hamburg-Sudamerikanische Dampfscheffharte-Gesell- 
schaft, Eggert & Amisinck, Columbus Line, Inc., General 
Agents, 26 Broadway, New York 4, N. Y. 


Montreal Australia-New Zealand Line, Ltd. (M.A.N.Z.), 
Coristine Building, Montreal 1, Canada. 
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Permission to Intervene of The Dow Chemical Company 
and Dow Chemical International, S. A. 


FEDERAL MARITIME COMMISSION 
Wasuincton, D. C. 


January 20, 1964 


No. 1166 


Ix tee Marrer or Acreements Nos. 6200-7, 6200-8 anp 
6200-B U. S. Artantic & GuLF/AUSTRALIA- 
New ZeaLtanp CoNFERENCE 


The petition of The Dow Chemical Company and Dow 
Chemical International, S.A., for leave to intervene herein 


is hereby granted. 

Interveners are reminded that they must serve copies 
of all documents and papers which they hereafter file in 
this proceeding upon all parties of record, a list of whom 
is on file in the Office of the Secretary, Docket Branch, 
in Washington, D. C. 


Watrer T. SovrHworTtH 
Walter T. Southworth 
Presiding Examiner 
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Permission to Intervene of International Association of 
Great Lakes Ports. 


FEDERAL MARITIME COMMISSION 
WasuinctTon, D. C. 


March 2, 1964 


No. 1166 


In tHE Martrer oF AGREEMENTS Nos. 6200-7, 6200-8 anp 
6200-B U. S. Artantic & GuiF/AUSTRALIA- 
New ZeaLaNp CONFERENCE 


The petition of the International Association of Great 
Lakes Ports for leave to intervene herein is hereby granted. 


Intervener is reminded that it must serve copies of all 
documents and papers which it hereafter files in this pro- 
ceeding upon all parties of record, a list of whom is on 
file in the Office of the Secretary, Docket Branch, in Wash- 
ington, D. C. 


Water T. SourHworTH 
Walter T. Southworth 
Presiding Examiner 
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Permission to Intervene of Port of New York Authority. 


FEDERAL MARITIME COMMISSION 
Wasuinctox, D. C. 


April 20, 1964 


No. 1166 


Ix tHe Marrer of AGREEMENTS Nos. 6200-7, 6200-8 anp 
6200-B U. S. Ariantic & GuiF/AUSTRALIA- 
New ZEALAND CONFERENCE 


The petition of The Port of New York Authority for 


leave to intervene herein is hereby granted. 

Intervener is reminded that it must serve copies of all 
documents and papers which it hereafter files in this pro- 
ceeding upon all parties of record, a list of whom is on file 
in the Office of the Secretary, Docket Branch, in Wash- 
ington, D. C. 


Water T. SovuTHwortH 
Walter T. Southworth 
Presiding Examiner 
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Order Remanding Agreement 6200-7 
(Paragraph 1) for Further Proceedings. 


FEDERAL MARITIME COMMISSION 


Docket No. 1166 


Ix tHe Marrer oF AGREEMENTS Nos. 6200-7, 6200-8 anp 
6200-B U. S. Attantic & GuLF/AUSTRALIA- 
New ZeEaLanp CONFERENCE 


This is a proceeding pursuant to an order of investiga- 
tion of the Federal Maritime Commission (the Commission) 
to determine whether three proposed agreements modify- 
ing Commission Agreement No. 6200 of the U. S. Atlantic 
and Gulf/Australia-New Zealand Conference (the Confer- 
ence) should be approved, disapproved, or modified under 
section 15 of the Shipping Act, 1916. 

In an initial decision, the Examiner concluded that one 
of these agreements, No. 6200-7, should be approved only 
if paragraph 1 thereof were modified in certain respects. 
The Examiner’s suggested revisions to paragraph 1 of No. 
6200-7 were set forth as Appendix IV of the initial deci- 
sion in this proceeding. 

Respondent U. S. Atlantic & Gulf/Australia-New Zeal- 
and Conference indicated in its reply to exceptions to the 
initial decision, that they wished to adopt the paragraph 1 
of No. 6200-7 suggested by the Examiner and to present 
Agreement 6200-7 thus revised for the Commission’s con- 
sideration. 

However, at the oral argument in this proceeding, two 
of the seven conference lines—American and Australian 
Steamship Line and Port and Associated Lines—appeared 
and expressed their unwillingness to accept the Examiner’s 
suggested revisions to paragraph 1, and submitted an 
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alternative agreement which they urged the Commission 
to approve. 

Agreement 6200, the basic agreement of the conference, 
provides that modifications to the conference agreement 
must be by the unanimous consent of the conference mem- 
bers, but two of the seven conference members now oppose 
approval of the Examiner’s revised paragraph 1 and the 
required unanimity no longer exists. This raises the ques- 
tion of which, if either of the proposed modifications (the 
Examiner’s suggested revision adopted by the conference 
or the subsequent submission by the two lines) is properly 
before the Commission. 

Moreover, in the light of the opposition expressed by 
two of the conference lines to approval of Agreement 6200-7 
(paragraph 1) as revised by the Examiner, it appears that 
the issues raised by the Commission’s original order of 
investigation herein, as to whether Agreement 6200-7 (para- 
graph 1) should be approved, disapproved or modified, 
cannot be resolved on this record. Accordingly, 


Ir 1s ornpERED, That this proceeding be remanded to the 
Examiner for the purpose of determining what action 
should be taken under section 15 with respect to the sev- 
eral proposed versions of paragraph 1 of Agreement 6200-7. 


Ir 1s FURTHER ORDERED, That the remaining issues in this 
proceeding pertaining to Agreements 6200-8, and 6200-7 
(paragraphs 2 and 3) remain submitted to the Commission 
for separate determination. 


By the Commission. 
Tomas List 
Thomas Lisi 


Secretary 
(sax) 
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On behalf of Petitioner. 


Mazc E. Roueg, Secretary, 
U.S. Atlantic & Gulf/Australia- 
New Zealand Conference 


(Tr. 5) 


Mr. Maddy: Mr. Examiner, I will agree with the state- 
ment and the colloquy which took place in the pre-hearing 
conference that the form of the contract was litigated in 
these other proceedings. The issue to be litigated here 
would be whether or not it should be extended to cover the 
Great Lakes and St. Lawrence River. 

Examiner Southworth: Without change. 

Mr. Maddy: Without change. 

Examiner Southworth: All right, fine, go ahead on 
that assumption. 

Are you ready to go ahead? 


(Tr. 24) 


Mr. Maddy: Mr. Examiner, I’m willing to concede that 
according to our knowledge Dow Chemical Company is a 
major shipper from the Great Lakes as well as The Cata- 
pillar Tractor Company. 


(Tr. 29-30) 


By Mr. Maddy: 


Q. Mr. Rough, could you tell us why the Conference 
is here seeking to have the right to use its dual rate con- 
tract extended to the St. Lawrence River and Great Lakes 
area? A. Well, in the first place, the lines which can be 


JA138 


Excerpts from Testimony. 


relied on to, as far as we know, to give regular service from 
the Lakes are members of the U. S. Atlantic Coast and Gulf 
Conference. 

As members of the Conference here they make the rates 
and during the summer season when they serve the Lakes 
they would like to do it as Conference members along— 
under the same Conference contract. 

Those same shippers will be using the Atlantic Coast 
and the Gulf Coast during the season when the Lakes are 
closed, so that the competition that may come along from 
non-Conference operators is the same type of competition 
in the Lakes as it would be on the Atlantic Coast or the 
Gulf. 

There is also the fact that certain Gulf—excuse me— 
Lakes and St. Lawrence River ports compete directly with 
ports on the Atlantic and Gulf Coasts of the United States; 
points where the rates from the interior point to a Great 
Lakes port and to a Coast port may be the same or very 
close. 

There is direct competition between Lakes ports and 
Atlantic Coast ports. Without the protection of a Con- 
ference contract system in the Lakes, the rates from the 
Lakes could be eut by non-Conference operators, and take 
freight away from the Atlantic Coast and the Gulf Coast. 


* * * * * * 


(Tr. 32) 


Now, Exhibit 5 specifically provides that the lines serv- 
ing the Great Lakes, regardless of their number, actually 
make the rates from the Great Lakes. 

It provides for rates to be made by a vote of three- 
fourths of the members of the Great Lakes Section. 

There is a proviso, however, if the Great Lakes Sec- 
tion—there is a proviso, however, that in no case shall 
rates on any given commodity from United States Great 
Lakes ports to Conference destinations be less than the 
rate on the same commodity from other Conference areas 
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except in that event if it is desired to have a lower rate, 
for example, it would require the consent of three-fourths 
of the whole Conference. 

That restriction applies only in the case where the 
question would be involved going below rates being 
charged, for example, from the North Atlantic or Gulf. 


* * * * *. * 


(Tr. 33) 
By Mr. Maddy: 


Q. Mr. Rough, referring to Exhibit 5, why is the Con- 
ference seeking to have its Conference agreement extended 
to the U. S. Great Lakes and St. Lawrence River area? 
A. In the first place, as mentioned previously, the lines 
that can more or less be relied on to give regular service 
from the Lakes are presently members of the Atlantic and 
Gulf Conference. 

As Conference members serving the Lakes, they will 
naturally be making rates from the Lakes under the provi- 
sions of this agreement and as members of both the Lakes 
Section and the Atlantic Coast Section, they will, of neces- 
sity, keep both areas in mind when they’re thinking about 
rates. 

It is believed that this can more readily be done if they 
are members of one Conference. They, under this agree- 
ment, will make their own rates with the exception of the 
Atlantic Coast rates, for instance, being considered a floor 
which they cannot breach without three-quarter consent 
of the whole membership. 


* * * 


(Tr. 34) 


The Witness: I previously mentioned also the compe- 
tition between Lakes ports and Atlantic and Gulf ports as 
a reason for the Conference desiring to have them reg- 
ulated. 
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By Mr. Maddy: 


Q. Mr. Rough, what is the purpose of the setting up of 
a Great Lakes Section to set the rates from the Great 
Lakes? A. The Great Lakes Section will cover those lines 
giving service and being in direct contact with the trade 
out there will have control over their freight rates with 
the one provision of the floor under the rates. 


(Tr. £9) 


Q. Suppose a shipper had very substantial require- 
ments to ship from all the ports within your range—well, 
not only suppose the shipper has such requirements—do 
you know, for a fact, that some shippers do have such 
requirements? A. Many shippers have requirements to 
ship from a lot of different ranges of ports. 

Q. I’m asking you if in your experience have you not 
found it to be the case that vou have shippers who are 
signatories to your agreement who have the need to ship 
from both the Atlantic and Gulf ports and the Great Lakes 
ports? A. Sure. 


(Tr. 51) 


Q. You have testified, I believe, that you would antici- 
pate that the Great Lakes rates will be higher than those 
from the Atlantic and Gulf ports; is that not the case? 
A. Certainly some of them. 

Q. Will be higher? A. Some of them. 


* * * * * 


(Dr:292) 


Q. But if he signs a contract to bind himself for Great 
Lakes-New York and Savannah shipments there is a 
chance, and in fact on the assumption we’re making, he 
would, in effect, be binding himself to pay a higher rate 
from the Great Lakes; he would not have the equal rates 
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all up and down the range, true? A. This is quite possible 
and probable, and I don’t see anything wrong with it. It’s 
payment for the services rendered. 


* * * * * * 


Q. Do you think the same purpose could be accomplished 
by a separate Great Lakes Conference? A. It could be, but 
when, the lines that you can rely on to give the service are 
also serving the Atlantic and Gulf Coasts—and/or the Gulf 
Coast of the United States, it doesn’t seem to be much point 
to it. 


(Tr. 56-57) 


Q. What objection can you see to the changing of this 
agreement so that the Conference would be required to 
maintain the same rates for all the ports within its range 
of coverage? A. By that you mean that the Conference 
rates from the Great Lakes would be the same as from the 
Atlantic Coast, by agreement? 

Q. Right, there would be no Great Lakes Section. A. 
No Great Lakes Section and no, no plusage for the Great 
Lakes rates? 

Q. Right. A. I would think that might jeopardize 
your service to the Great Lakes because they wouldn’t be 
able to come out whole. 

Q. Do you mean that you think the Lakes traffic would 
not flourish if the rates were the same trom the Great Lakes 
as from the Atlantic and Gulf ports? You mean shippers 
would not want to use that kind of service? A. No, I mean 
that the carriers wouldn’t be able to get their costs back. 

Q. Don’t you know, as a matter of fact, that some car- 
riers are serving the Lakes for certain commodities now 
at lower costs than the Atlantic and Gulf ports? Didn’t you 
just say that? A. On special deals people can make, make 
a dollar on a temporary basis. 


* * * * 
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(Tr. 61) 


Q. That’s true, but you feel it would not influence them 
to consider, in effect, averaging all of their costs for all 
the ranges of ports they serve and thereby establishing 
the same rates for that total range of ports? A. I don’t 
believe that a necessity has been shown for such a pattern. 

Q. But you clearly anticipate a rate differentiation, 
then, between the areas? A. That’s true. There is one 
thing that we should make clear always, and that is that 
the lines are in the business of carrying freight and they 
don’t try to discourage the movement of freight by any 
device. 
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(Tr. 70) 


Q. Could you name the members of the Conference at 
present serving them? A. Serving the Lakes? In previ- 
ous years it was Atlanttrafik. They proposed to serve it 
jn the coming season and I understand that also American- 
Australian Line and Port & Associated Lines proposed 
serving it. 


On behalf of Petitioner: 


Marcettyo Garcta, JE., 

Executive Vice President 

Garcia & Diaz, Inc., 

General Agents for A.B. Atlanttrafik. 


(Tr. 78) 


A. We normally figure from Chicago or Milwaukee to 
our first port in Australia at 54 days, and out of Detroit 
to the port in Australia would be about 43 days average 
figure. 

Q. Could you give us any comparable figures for tran- 
sit time, say, from New York to the same ports in Aus- 
tralia? A. Our average transit time from New York to 
the first port in Australia would be about 26 days. 


(Tr. $2-85) 


A. Each year that we have in this service in the Great 
Lakes, we have had the occasion arise Where an oppor- 
tunist outsider who doesn’t have enough cargo for his 
regular runs and for other reasons we don’t know about, 
would try to interest some of the larger shippers to ship 
on their vessels even though they weren’t going to be reg- 
ular or anything else, but the attraction of a cut rate would 
entice them and this year we had this same thing happen 
whereby the outsider, by quoting considerably lower rates 
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than we were quoting, and as far as we know within our 
own classification, we call him a tramp operator until he 
proves otherwise, certainly, took our principal booking of 
knocked down automobiles out of Kenosha, actually, and 
killed the possibility of the ship going down there for a 
compensating voyase. 

Q. What is the name of this operator which you testified 
concerning? A. The company is known as the—I don’t 
know what line service, but it is the Federal Commerce 
and Navigation Company. I think it’s a Canadian com- 
pany but Iam not sure. 

Q. Has this company been in the trade previous to 
this time? A. Never. 

Q. Tell us about the rate, if you can, at which they took 
this knocked down automobile business. A, We had estab- 
lished a rate in our tariff this year on knocked down auto- 
mobiles out of the Great Lakes at $36.50 per ton weight or 
measurement, and as far ar we are able to determine, 
the shippers are the ones that told us, the outsider took 
the rate $33.50 per ton weight or measurement and this 
has represented a tremendous loss to our line who has been 
a pioneering service and the only regular service to Aus- 
trailia since 1960. 

Q. Had you endeavored to make any analysis of this 
rate at which they took the business? A. We did as far as 
the facts were available to us. Our owners did also, 
because following our poliey in the Great Lakes of studying 
rates and conditions, we wanted to see whether we could 
compete with this lower quotation and our owners came to 
the conclusion that it was not a compensatory rate for 
them and they therefore couldn’t see their way to mect 
this kind of competition, bearing in mind that they have 
been and expect to continue to give inereasingly good 
service to the Lakes. 

Based on figures we are able to get out of the market, 
this outside ship was chartered on a time charter basis 
at about $3.80 a ton. which would give the cost, excluding 
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fuel, of about $1,600 a day, and as best we can estimate 
this outside tramp we feel that he is going to lose money 
on his southbound voyage to an amount that our owners 
can’t be expected to meet because they are trying to give 
a good service, and furthermore, we don’t believe that this 
is a regular service in the first place, and in the second 
place, it’s a voyage that tramp operators seem to be 
planning on going from Australia up to Japan with grain 
and whatever else he can get, so that he can bring a lot 
of Japanese steel back to the U.S, Lakes. So, this may be 
a way that he has of reducing his cost for getting out to 
Japan in the first place. Otherwise, it doesn’t make sense 
for him to take the substantial loss on the southbound 
voyage to Australia. 

Q. Am I correct that you, as a regular operator in 
this trade, could not afford to operte in such fashion? 
A. This is correct, because in order for us to maintain 
this service, it means that owners during the summer 
months must put on about five to seven additional vessels 
in order not to disrupt our northbound service from 
Australia and in order to maintain our regularity from the 
East Coast, and it has been reported to us by owners that 
many of these extra voyages, ships that he has to put on 
during the summer months to serve the Lakes, actually 
represents a loss to them. 


(Tr. 87) 


A. It has been our experience to date that we can not 
afford to run a service exclusive out of the U.S. Great 
Lakes to Australia without losing a lot of money, and it 
has never been done by us since we started this service. 

Q. Now, in previous years when you set your rates, you 
set those individually, did you not, as a single carrier? 
A. Yes. We were the only line serving the Great Lakes. 

Q. Did you make any distinction in the rates charged on 
commodities moving from the North Atlantic and those 
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being loaded at Great Lakes ports as to rates? A. Yes. 
We started out with this service on the principle that we 
need a $5 arbitrary over our U. 8. Atlantic rates to serve 
ports out of Detroit area, and to serve Lake Michigan, 
which is considerable additional mileage. We felt we 
needed a $6 arbitrary over the U. S. Atlantic rate. 


(Tr. $9-91) 


A. No. It’s one of the principles of our owner that a 
steamship company, as far as it can, should try to help 
develop trade and after spending four years servicing that 
trade up there, I am sure our owners have no idea of get- 
ting into any arrangement which is going to jeopardize 
the four years that they have spent already in pioneering 
the service, so ] have no indication whatsoever that their 
policy on this is going to change whatsoever. 

Q. Talking about elements of cost going into the Great 
Lakes over, say, serving North Atlantic ports, I believe 
you mentioned time. What additional costs would that 
result in for an owner, the added steaming time? A. Well, 
I guess, and it would be confirmed from the itineraries 
here, that the time we leave New York, let *s say, until we 
get up to Chicago, it’s over between three and four weeks 
steaming. 


” * * * * * 


Q. Additional? A. It is true that we do stop at some 
ports going in, which can increase or decrease the steam- 
ing time, but it’s considerable mileage. 

‘As a matter of fact, from Montreal into Chicago alone, 
it’s over 1,300 miles right there, so that we have 2,600 
miles just to go in and back, and these ships that they 
are running up there can go anywheres from $1,500 to 
over $2,000 a day excluding fuel. On top of this, of course, 
they run into additional problems of not having berths 
available, and the working isn’t as fast and as good as in 


JA146 
Excerpts from Testimony. 


Some ports that we would like them to be in, and I am sure 
as they would like them to be. 


* cf * * * * 


I was wondering if you could give us any background 
as to how that three-quarters came about. A. Well, I can 
only give you what our reasons were. 

Q. That’s what I mean, A. On this matter, it appears 
that there will be—in fact, it has already been announced, 
two other lines servicing the Great Lakes this year on a 
regular basis, and our owners feel that they have put in 
already the best part of four vears in pioneering in sery- 
ice and establishing rates, and the reason that we like this 
three-quarter vote was that it would preclude the other two 
lines who haven’t really serviced the Great Lakes as yet, 
from out-voting us and establishing or changing our policy 
with regard to rate-making in the Lakes, 

Q. Then, am I correct, was it your Suggestion that the 
three-quarters was placed in the agreement with the con- 
currence of the other lines? A, Our owners, Atlanttrafik’s, 


* * * * * * 


(Tr. 92) 


* * * and it has been their experience in discussing any 
rates with the Conference that it’s always been approached 
in a logical and sensible way by the Conference, and they 
don’t anticipate problems in having the three-quarters 
vote there, 

Q. And your owners are satisfied with the three-quar- 
ters vote? A. Yes; they are. 


(Tr. 95-99) 


A. Last season, 1963, which we considered ends at the 
end of November, last year, our rate on boxed k.d. auto- 
mobiles out of Detroit, in fact, out of also Chicago, was 
$33.50 per ton weight or measurement, 

Q. Let me ask you now, your last year’s rate on boxed 
k.d. automobiles out of the North Atlantic, what was that? 
A. It was also $33.50 per ton weight or mcasurement, 

Q. Will you tell us, please, what your rate is this vear? 
A. This year our rates on the same commodity out of the 
same Lake ports is at $36.50 per ton weight or measure- 
ment. 
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Q. What is the Conference rate out of the North Atlan- 
tic? A. The Conference rate is close to $36.50. 

Q. So then, as to this rate, there was no arbitrary. 
A. No, sir. 

Q. I gather that the Conference rate out of the North 
Atlantic on automobiles was increased this past year. 
‘A. The Conference rate out of U.S. Atlantic ports was 
increased. 

Q. By $3?) A. By $3: approximately ten percent. 

Q. So then you increase your rate? A. We increased 
our rate out of the U. S. Lake ports by about $3 a ton. 
In fact, it’s exactly $3 a ton. 


(Tr. 97) 


Mr. Heckman: One clarifying with regard to this 
exhibit. In Item 2 (b), it is indicated here, and I want to 
make sure I understand this correctly, that with regard to 
every item in the white part of the tariff so to speak— 

The Witness: That's the rules. 

Mr. Heckman: Yes. With regard to every item, other 
than the things that are on the yellow sheets, there is an 
automatic $5 or $6 arbitrary assessed in addition to the 
rate that’s specified, is that correct? 

The Witness: That’s correct. 

« * « . * * 


Q. Going back to the automobile rate which I see you 
have treated—you have kept it on the same basis as out 
of the North Atlantic. 

Could you explain how that came about that you had 
the same rate out of the Great Lakes as you had out of the 
North Atlantic? A. Well, when we started in 1960, up to 
part of 1961, we actually had an arbitrary on automobiles 
of 85 a ton and the automobile people were agreeable. In 
fact, I might say they were delighted with this rate, since 
we were going practically to their factory door to lift it 
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up and save them perhaps seven or eight—the difference 
between five and $7 and $8 to bring it down to the coast. 

In other words, we might have even applied a higher 
one and gotten the business, but this was the policy we set 
and then, a one-shot outsider came along. 

Q. Could you identify him? A. The OSK line who ran 
a service to catch Japan and made a fast deal with—it 
happened to be Chrysler—and forced us to reduce our 
rates to meet that competition on the threat that they 
would do it again and again if they had a chance, and we 
were trying to establish stability up there. 

Q. How did OSK carry this cargo to Australia? I 
think you said that they went to Japan. A. This was 
according to the best reports we were able to get from our 
own people and from the Chrysler people in Adelaide 
where the assembly plant is located. This turned out to 
be a very unhappy arrangement for them because this 
cargo was carried by the Japanese line to Australia by 
way of ports in Japan and, if I am not mistaken, Hong 
Kong and some such place like that, and the delay took 
them completely out of their production schedule down 
there, but in the meantime there was this threat of an 
outside opportunist tramp operator to knock out the rate 
until up to that time the shipper was quite satisfied 
because he was saving them money. 

Examiner Southworth: You raised your rate from the 
Great Lakes this year to $36.50, is that right? 

The Witness: Yes, sir. 

Examiner Southworth: That is the same rate as from 
the North Atlantic ports? 

The Witness: Yes. 

Examiner Southworth: You raised the North Atlantic 
too. 

The Witness: Yes, sir. 

Examiner Southworth: Allright. Isee. 
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(Tr. 100-102) 
By Mr. Maddy: 


Q. Coming to the dual rate contract which the Con- 
ference is here seeking to extend to the Great Lakes, what 
is your view towards the need for a dual rate contract 
system in this trade? A. Well, our experience in this 
particular trade has convinced us that this dual rate 
system, to apply also out of the Lakes, is absolutely essen- 
tial if our line is to continue in existence out of the Great 
Lakes, because our owners have gone to a great deal of 
trouble and expense to inaugurate this service. The 
shippers who have used the line have been very happy with 
it, but every time an outside tramp operator comes along, 
we are subject to the same position of uncertainty, and 
it is our belief that this should be a two-way street, that 
owners want to give the service, but they should also be 
supported and not be subject to the whim of every tramp 
operator that shows up in the trade. 

Q. When you have this outside competition that you 
have had come into the Lakes, do these people seek to go 
after certain specific cargoes, or do they solicit the trade 
in general? A. I can’t speak for this new one because he 
hasn’t been able to prove himself yet, but to date he has 
concentrated on the shippers of volume in order to assure 
himself a nucleus for his trip southbound, and he is not 
offering the full range of Australian ports. 

In two previous years and successive years where 
similar things happened with OSK and Orient Mid-East 
Line in 1962, they just grabbed off a big piece of business 
that was around simply by cutting the rate and diverting 
their ship to suit themselves without proper regard to 
the shippers or receivers as to when the cargo got there. 

Q. Am I correct that neither one of these operators 
that you referred to that came in on previous years have 
served the trade? A. They haven’t been back since. 

Q. Do you recall how many of these sailings each of 
them had operated? A. Each one had operated one sail- 
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ing, but the threat is always around that they might repeat 
it again, and this is the reason we feel that it is to the 
advantage of the shipper and to the ship owner to have 
a dual rate contract system so that each one—one would 
get a service and the other would have a justification for 
the service. 

Q. Now, this year in your competitive problems with 
Federal Commerce and Navigation, do you believe that rou 
would have been better able to compete with this outside 
competition if the Conference agreement had permitted 
the lines serving the Lakes or intending to serve the Lakes 
to confer together concerning what action was to be taken? 
A. Oh, I think so, because it would have given us the 
more unified front in dealing and negotiating with the 
shipper. As it was, we found ourselves alone in attempt- 
ing to solve this problem up there. 

Perhaps I should add on to that, that our problem 
was always aggravated by the fact that we do serve and 
load cargo of other automobile manufacturers also out of 
the Atlantic ports, so our worry wasn’t just a one-street 
worry of what was happening in the Lakes, but our twelve- 
months business down here too, and consideration also 
to those automobile shippers who were staying loyal and 
shipping at the Conference rates out of the Atlantic States. 


* * * * * * 


(Tr. 105-106) 


Q. What I mean by that is, do you think it is possible 
that those with interests only on the Atlantic and Gulf 
Coast ranges might not look with great favor on a rate 
that you might propose for the Great Lakes lower than 
their rate? A. Our experience with this conference hasn’t 
justified any such conclusion. All rates are considered on 
their merits and looking at the problem from all different 
ways. 

Q. Of what duration has this experience been? A. 
Since August of last year. 
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Q. You have been negotiating rates with this Con- 
ference since August of last year? A. As a member of 
the Conference, when we were dealing with rates out of 
the U. S. Atlantic and Gulf, and our experience has always 
been that the members look at the matters of rate-fixing 
very fairly. 


* 


(Tr. 107) 


Q. You have no experience either way on this point? 
A. Yes, I have. I have had experience of dealing with 
rates with the Conference members out of the U.S. Atlan- 
tic ports and have not found any tendency or reason to 
believe that any member of the Conterence would be irre- 
sponsible or take a position on a rate just to hurt a 
member. 


(Tr. 109) 


It has been our general finding already that we can’t 
afford to go up to the Lakes and carry very much cargo 
at rates underneath our Atlantic rates and come out right 
in the end. 

Now, if it’s a commodity that would tend to develop a 
large volume of business 50 that there would be some com- 
pensation there for the owner of the volume of business, 
then, we would look at it carefully again. We would look 
at each and every case. If we found it to be reasonable 
and we feel we should go ahead and do it under the exist- 
ing rule which our owners have already faced, I think that 
we would not expect to have any problem from the Con- 
ference on it because they have the same problem every 
day of the week with all kinds of rates. 


Excerpts from Testimony. 


(Tr. 112-114) 


A. The extension would further stabilize it; yes. 

Q. Why is the tie-in necessary to create stability in this 
trade in your opinion? A. Talking about the Lakes? 

Q. Yes. A. Because we are alone up there this year, 
after four vears of giving service, and because of the lack 
of a dual contract system and because it is further aggra- 
vated by the fact that we are alone and outside of the 
Conference area with a shipper or shippers who ship out of 
the Great Lakes and also out of the Atlantic and we find 
ourselves jeopardized by an outsider to the tune of some- 
thing in the neighborhood of $750,000 freight just for this 
season alone, and if this rate that he is doing with the 
tramp line or compensatory rate, which we claim is not a 
compensatory rate, this would be one situation, but we 
would be forced to lose this amount of business by a ship- 
per who induces or is induced by a tramp operator to save 
himself some money at the cost of the steamship company 
who is giving it a regular service then we feel in order to 
stabilize that service—hbear in mind that knocked down 
automobiles are just about the backbone of the service out 
of the Great Lakes to Australia, and we we didn't need this 
saving and yet jeopardize somebody who is serving four 
years, and be believe it’s a two-way street and should ship 
with us, or people try to maintain regular service out of 
the Great Lakes and not constantly be threatening us with 
cutting rates. 

Q. I will concede, for the record, that the rationale you 
have just given us with—would tend to militate in favor of 
some dual rate contract and or conference system, both 
for the Great Lakes, but what I am trying to determine is, 
what makes this situation so different from all others that 
it would warrant a tie-in of the Great Lakes with these 
other port ranges when the rates are going to be different 
between the two ranges of ports? <A. In the first place, the 
service out of the Great Lakes is only a six to seven month 
service during the whole year. 
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In the second place, we not only load in the Lakes, but 
we also load in the Atlantic, and if it wasn't for the Atlan- 
tie cargo, I am sure we couldn't support the Lake’s serv- 
ice, and so therefore, there is an inter-relation, there is a 
definite relation between the rates out of the Atlantic and 
out of the Lakes since the same ships that load at the 
Lakes load in the Atlantic on the way down to Australia. 

Not only that, but notwithstanding the fact that we 
have reduced rates on some commodities to what the rates 
out of the Atlantic are, we still don’t get a tremendous 
amount of cargo originating in that area because the ship- 
pers prefer to ship out of the Gulf and Atlantic because 
of the time element, because they are saving at least three 
weeks in time, and this is a lot of money for big financing. 

We still don’t get it, so those rates we apply, say, out 
of Chicago, have a very definite relationship to the same 
identical cargo, the same shipment that’s moving out of 
the Atlantic and sometimes the same shippers will ship out 
of the Lakes during the summer months and during those 
same summer months they are still shipping out of the 
Atlantic the commodity, the same commodity, the same 
shipper, the same destination, so in the month of June, 
you could have Chrysler shipping out of New York or 
Savannah or Detroit. 

So, they very definitely all ft in and you can’t have 
both at odds with one another because it’s the same 
service as far as we’re concerned. 

We start at Chicago and come right down to the 
Atlantic. 

Q. Are you saying, in effect, for example in the auto- 
mobile case you found that the Great Lakes were com- 
petitive with New York and the East Coast Ports. 

So, what you did was to establish the same rates SO 
they wouldn’t be any cause really for a shipper to go to 
New York instead of to the Great Lakes. He could go 
either way. 
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(Tr. 116) 


A. Yes; it would seem clumsy to me because there would 
be a tendency there for the shippers to try to play one 
conference against another conference. 

Q. Isn’t that possible with regard to any situation? A. 
I don’t know. 

Q. You think it’s peculiar to this situation? A. No; 
I didn’t say that. I said I don’t know. It’s just another 
area. I have an idea that in some areas it might exist; 
North Continent; European Continent, but that’s not the 
same situation we have in the Australian trade with the 
same ships loading in the Lakes as in the Atlantic. 

* * * * * 
(Tr. 121) 

Can you tell me what advantage the shipper gets out of 
the tie-in between the Great Lakes and the Atlantic and 
Gulf Coast as far as this dual rate contract is concerned? 

What advantage does he get from signing an agree- 
ment that binds him in this entire area even though the 
rates from one range of ports would be different than from 
another range of ports? A. First of all, he has stability 
and the question of his rates and giving himself a little 
more assurance of the regular lines continuing to serve him 
up there. 

Q. And he would not get this without the tie-in? A. He 
is not apt to if it happens as it did in Chicago. 

If an outsider quoted a cheaper rate. 

We wanted to serve all the Great Lakes, and so I say 
we need it for stability for the shipper’s sake. 

Q. It is your opinion that the shipper could not get this 
if there were a separate dual rate contract for the Great 
Lakes alone? A. We could not get what? 

Q. Would not get this stability. A. It hasnt been our 
experience so far in the Great Lakes and Australian trade. 


* * * * * * 


(Tr. 124) 


Q. You have just joined the Atlantic and Gulf New 
Zealand Australian Conference, am I correct? A. That’s 
correct. 

Q. Back in August of 1963? A. That’s correct. 

Q. Prior to that time, you were charging the same rates 


J A155 


Excerpts from Testimony. 


as the Conferenee, am I correct? A. Yes. It was a com- 
pany policy. 
* 2 * 


(Tr. 127-129) 


Q. I understand that. Even among Conference lines 
there is top-notch competition. I believe you stated that 
sometimes the ships that are put on during the summer 
months into the Great Lakes have created a loss. Am I 
correct? A. Yes, as it was reported to us. 

Q. This is from Atlanttrafik to you? A. From owners, 
yes. 
Q. Did they cover this loss or make up this loss by going 
to the Atlantic? A. No. The Atlantic helped to reduce the 
loss, but the voyage was already made so long by starting 
in Chicago and with the type of cargo and the delays, 
whatever it was, it already was producing a loss before it 
ever got down here, so the additional cargo that we were 
able to get out of New York and Philadelphia, which is 
considerably better paying cargo, helped to reduce this loss. 

I don’t have owner’s figures on the profits and loss, but 
they did report to us and on these extra ships they say they 
have to put at least five or six additional vessels into the 
service in order to cover the Lakes without disrupting their 
Atlantic service and the northbound traffic. 

Q. Was this reported to you last year or over the last 
few years? A. I haven’t heard it this year because I 
haven’t gone up, but I heard it at the end of last season 
which was some time in November. 

Q. November, 1963? A. Yes. We haven’t had the 
experience this year yet. 

Q. Is it the opinion of the owners that you can not take 
a ship profitably out of the Great Lakes without hitting 
the Atlantic and Gulf or it is rarely? A. Based on our 
experience to date, this is our opinion. 

Examiner Southworth: We will take a five-minute 
recess, Mr. Provan. 
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(Whereupon, a 5-minute recess was taken.) 


Examiner Southworth: All right. 


By Mr. Provan: 


Q. Mr. Garcia, going back to what was one of my origi- 
nal questions concerning this one-shot deal in the beginning 
of a season where a tramp operator or somebody comes 
in and takes a full cargo from Atlanttrafik, do you think 
that the extension of the area of trade of the Atlantic and 
Gulf to the Great Lakes in the present problem we’re dis- 
cussing and the initiation of a dual rate contract will pre- 
vent these one-shot operators from coming in? .A. I think 
it will greatly reduce it because, as we already understand 
from the other Conference members coming into the Lakes 
under this arrangement which will give even further serv- 
ice to the Great Lakes for Conference members so that 
shippers will have better service and I don’t think that 
shippers will tend to jeopardize their 12-month shipments 
out of the Atlantic and Gulf just to save money during the 
summer months out of the Lakes, so I think it would tend 
to reduce the danger, but it is the only safeguard that we 
can hope to attain. 


(Tr. 130) 


Q. Would these rates in Section 1 be the exact same 
rates as charged by the Atlantic and Gulf Conference? A. 
Some are, but there are a few actually in our Section which 
are under the U.S. Atlantic rates. I’m sorry to say they 
happen to be all Dow Chemical’s. 


(Tr. 132) 


A. I don’t know what their experiences are, but our 
views on that, as I expressed it before, we load in Great 
Lakes ports in the summertime and then come down with 
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the same ships and load at Atlantic and very often the 
same commodities, so there is a very definite relationship 
between the rates, and I don’t see how we could think one 
way at one time and then hop to another conference and 
think another at another time. 


(Tr. 136-137 
By Mr. Maddy: 


Q. I think Mr. Provan asked you something about some 
delays suffered by these additional vessels put on during 
the summer. Could those be due to delays in getting 
through the locks in the Great Lakes? <A. I don't recall 
his exact question on that, but part of our problem, and I 
guess it is part of the growing pains of the Great Lakes as 
yet, is that we have on innumerable occasions had to wait 
around two or three days to be able to get a berth in the 
Great Lakes. This has never happened to us out of the 
Atlantic where two or three days could be five or six thou- 
sand dollars and it takes a lot of freight to make that up. 

Q. Do you encounter any delays in getting through the 
locks in the Great Lakes? A. In the beginning and end of 
the season almost without exception we have delays because 
the time to get through the Welland Canal would be 
approximately 9 hours, but we have waited a day and a 
half for our turn to get out and the same with the Saint 
Lawrence Seaway, about a thirty-hour transit time, and 
we have gone into delays on numerous occasions there 
awaiting for turn, congestion of ships arriving all at once. 


On behalf of Petitioner: 


Jou» W. Beastey, Vice President, 
Norton, Lilly & Company, Inc., 
and Manager of American & 
Australian Steamship Line. 
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(Tr. 151) 


A. M.A.N.Z, Line as indicated here originally was formed 
for the purpose of taking over the Canadian National 
Steamship Company’s operations from Canada to Australia 
with the promise to the Canadian Government that it would 
be a direct service. 

Q. About when did that happen? A. That was in 1963. 
M.A.N.Z. Line is made up of Ellerman and Bucknall Steam- 
ship Company or Ellerman and Bucknall Associated Lines. 
Ihave it here. Just a moment. 

It would be Ellerman and Bucknall Associated Lines; 
the Federal New Zealand Lines, Port and Associated Lines, 
and the Blue Star Line, Limited. 

Q. Does the M.A.N.Z. Line Joint Service, does it serve 
any U.S. ports? A. No; it does not. 


* * * * 


(Tr. 154) 


Q. In your service which you are planning to Australia, 
will your ships call at North Atlantic ports as well as Great 
Lakes ports? A. Ours will not. 

Q. You will go direct? A. With final loading at Mon- 
treal. 

Examiner Southworth: Is that because of your agree- 
ment with the Canadian Government? 

The Witness: No. You see, it comes again that you 
have the same lines in the M.A.N.Z. Line as you do have 
in the American Australian Line. 

Examiner Southworth: Didn’t I understand you to 
say— 

The Witness: (Continuing.) And the purpose of that 
would be to have the vessels working on Port or American 
Australian Line in the American Great Lakes and finally 
with the M.A.N.Z. Line sailing from Montreal. 

Examiner Southworth: Oh, but you have a commit- 
ment with the Canadian Government, I understood you to 
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say, in taking over the Canadian National Steamship Com- 
pany. It would still be direct? 
The Witness: That’s right. 


(Tr. 159-161) 


Q. What I am asking you, what will be accomplished by 
the proposal for a separate Great Lakes Section of this 
existing conference? A. In other words, two separate 
conferences? 

Q. Yes. What would be accomplished by this that could 
not be accomplished by a separate conference or a separate 
dual rate contract? A. Well, I don’t think anything would 
be accomplished in that matter, looking at it from our 
standpoint, because we’re trying to get this into a position 
where the same lines working under the same conference 
meet, rather than having separate meetings which is one 
thing we want. 

Q. In other words, you have no particular personal 
preference for one method of approach over the other? 
A. Ido. 

Q. Well, what I am trying to find out is why you do. 
A. Well, one of the basic reasons for this is that if you 
have two conferences someone here could join the confer- 
ence in the Great Lakes without joining the conference 
down here, which would create further competition for us 
and which we would wish to avoid. 

Q. Suppose you had a single conference but the con- 
ference had two separate dual contracts. Would that 
accomplish anything? A. I can’t see any need for that. 

Q. Suppose I told you that the shippers might prefer 
that so they could be a subscriber to one and not the other? 
A. Then, you might as well have separate conference, which 
we don’t want. 

Q. And the reason for that is that you believe— A. 
One ties in with the other. 
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Q. And that shippers should be bound to both? A. Yes. 
We are giving them a service. We would like to have them 
support us. 


(Tr. 162) 


A. —we have additional mileage that we have to cover. 
This would amount to anywhere from 21 to 28 days accord- 
ing to the testimony you had yesterday, depending on your 
delays and waiting berths, waiting cargo, and this is the 
reason we feel that the differential should be in the Great 
Lakes. 

Q. Yes. <A. It’s of benefit to the shipper to come into 
the Great Lakes and to the majority of the shippers in the 
area it is a saving to them by our going in, even though 
we put a differential on the rate. This we require to help 
support the trade. 


(Tr. 170) 


The Witness: You are speaking about reducing the 
rates from the Great Lakes area on this commodity— 

Examiner Southworth: To a point below the rate— 

The Witness: —to a point below the rate of the Atlan- 
tie Coast. 

One reason we want control of this is because the com- 
modity, as you mentioned here, but it could be other com- 
modities, moves out of the East Coast. It doesn’t move 
out of the Great Lakes, so if we reduce the rate in the 
Great Lakes in accordance with their request, the fellow on 
the East Coast would also get a reduced rate and the fellow 
on the Great Lakes would still not get the business. 

In other words, we would have to equalize our rates. 


* * . * * * 
(Tr. 172) 


Q. Do the Gulf lines have the right to reduce the rate 
below the level charged in other areas? A. No. 
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Q. Only the Great Lakes would have that? <A. I don’t 
follow you. 

Q. The lines serving the Gulf, I think you said there 
were two. 

Mr. Maddy: We will agree that there is a special con- 
cession in the Great Lakes. 

Mr. Heckman: Is that what the witness considers, a 
special concession? 

Examiner Southworth: That’s what the record shows 
very clearly, Mr. Heckman. 


* * * 


On behalf of Petitioner: 


Lovis J. EBLE, 

Vice President, 

Funch Edye & Company, 

General Agents for Port and Associated Lines. 


(Tr. 189-90) 
By Mr. Maddy: 


Q. Is Port and Associated Lines undertaking any other 
efforts in connection with its service into the Great Lakes 
besides this solicitation effort which you have referred to? 
Are you undertaking any surveys as to port facilities, for 
example, in the Great Lakes? A. Yes. As a matter of 
fact, Port Lines’ marine superintendent, Captain Peek—he 
is located in New York—will shortly make a run up through 
the locks to most of the major ports on one of the first 
ships that are going through. I think it’s a Head Line 
ship. 

Q. Mr. Eble, in your view, why is the Conference here 
seeking to obtain the rights to the use of the dual rate con- 
tract system from the Great Lakes and Saint Lawrence 
River Area? A. Well, firstly, from the line’s point of view 
to provide a guarantee—not a guaranteed support, but a 
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chance of good support from the shippers in the area to 
offer them a stability in rates, and, of course, to insure 
that they get sufficient service that we think they are enti- 
tled to if they intend to use the Lakes as a shipping point. 

Q. Do you think those objectives would be met as well 
should the Commission decide that the Conference would 
have to make available a separate contract solely from the 
Great Lakes area? A. Oh, no; by no means. The typical 
example is this Federal Commerce that took this large par- 
cel of Chrysler. It was brought out yesterday I believe, 
by Mr. Garcia’s testimony. He said $700,000 I think, in 
revenue, but in actual fact, Chrysler’s revenue was well 
over a million dollars last year, and this year they expected 
something like ten percent higher this year, so Federal 
Commerce has taken a large piece of business away from 
any of the lines. 


(Tr. 191) 


Do you consider that that in any way shows that a sep- 
arate dual rate system out of the Lakes would not be par- 
ticularly effective? A. A separate contract from the Lakes 
would not be particularly effective; no, because first, Chrys- 
ler can ship from any area they wish. During the season 
he will ship from the Lakes. During the winter he will ship 
from the East Coast. The same cargo is involved. But 
during the summer he can again bring this one-shot opera- 
tor who will take a parcel during the summer months, so I 
think the contract should be binding both on the Lakes and 
on the East Coast. 


* * * * 


(Tr. 192) 


Q. In this tariff which you propose to file on behalf of 
Port and Associated Lines, am I correct that it will provide 
in many cases a Great Lakes differential? A. Yes, it will, 
sir. 
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Q. Why will you have differential for the Great Lakes? 
A. Well, I think it was brought out earlier too that there is 
anywhere from 21 days to almost a month additional steam- 
ing from, say, the point of Montreal into the Lakes and 
back from Montreal again, and certainly we feel that a 
surcharge or differential or arbitrary, call it what you will, 
it definitely should be paid. 


* * * * ° 


(Tr. 193) 


Q. What would your view be in the future, generally, 
as to having lower rates out of the Great Lakes than out 
of the Atlantic and Gulf Coast? A. Well, simply, I would 
assume that the particular points involved would be tabled 
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and examined and certainly we would be just as sympa- 
thetic as no doubt has been the case in the past, with 
Atlanttrafik on special commodities and special items. 

Q. Would you envision many of these so-called special 
items? A. No. I should say I would imagine they would 
be definitely in the minority. 


* * * * 


(Tr. 194) 


Q. I mean, in the first instance, would vou feel that as 
you face that kind of thing you would have to be given 
special reasons why there should be a lower rate? A. 
That’s right. 

Q. Ctherwise you would be expected to vote for lower 
rates than from the Atlantic Gulf ports? A. I would pre- 
fer to see the rate maintained, but I would, as I said 
before, look sympathetically at any particular argument 
that was presented. 


s * * * 


(Tr. 198-9) 


* * * feel it is a little unfair to siphon off their trade by 
allowing the movement from the Lakes? A. Not at all, 
because they have lost it for two or three years now and 
I am sure they would want to have any one of the Confer- 
ence members to have that trade. They are losing it any- 
way. 

* > * * * * 

Q. That’s good enough. I do have one other question. 

You used an example in response to one of Mr. Maddy’s 
questions in regard to this Chrysler situation, and as I 
understand it, one of your concerns was that Chrysler, 
and I use that only for example purposes, not be permit- 
ted to ship through the Lakes at one time and via the Sea- 
boards, and another time in such a way to put you in a 
prejudicial position. 

I wonder if vou could explain that. A. Take the case of 
General Motors, International Harvester, Mack Truck, 
White, whoever, that used the East Coast. 

We, as carriers must, in fairness, give them similar rates 
from this coast so there is no reason why Chrysler, as an 
example, be similarly bound to the contract that General 
Motors signs, for example. 
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In other words, one individual should not be allowed to 
play the Lakes against the East Coast or vice versa. 


. * * * * 


(Tr. 200-1) 
By Mr. Provan: 


Q. Mr. Eble, I believe you stated that one of the rea- 
sons for this tie-in agreement between the Atlantic and the 
Great Lakes was to prevent the shippers from playing one 
conference off against the other if there were two confer- 
ences or two different contracts. A. Yes. 

Q. Is this satisfactory for your answer? A. That is 
correct. 

Q. You have stated that to have this same dual rate 
contract both in the Atlantic and the Gulf and in the Great 
Lakes would give you stability of rates? A. Up there, and 
also guarantee cargo, and you, in turn, would guarantee 
the service to the Great Lakes. If you— 


* ™ * * 


On behalf of Intervenor Dow: 


Raves M. THarer, 
Manager of Rate Negotiations, 
Dow Chemical International, S.A. 


(Tr. 231-2) 


Q. Are you concerned in any way about existing rates 
and what might take place with regard to them if this 
agreement is approved? A. Well, if 1 might just expand 
on that just a little bit, we have found Atlanttrafik a very 
cooperative and—in their approach to our rate problems 
from the Great Lakes, and it must be amended—remen- 
bered that when Atlanttrafik started their Great Lakes 
service they were a non-conference carrier and it was 


J A165 
Excerpts from Testimony. 


somewhat humorous to me to sit here yesterday and lis- 
ten to Mr. Garcia testify about his— 


* * * * * * 


Well, this hasn’t proved the case. In the case of 
Atlanttrafik we’re very happy to say we think we helped 
them establish a satisfactory service. 


(Tr. 242-3 


One of the things that we have been successful with 
Great Lakes conferences who are solely concerned with the 
Great Lakes is that they all start off when they start off 
with a service with the idea that there should be a differ- 
ential over the North Atlantic, and within very short order 
they usually drop this completely because they find that 
because of the longer transit time, which is unique, and 
because of the seasonal nature of this, that if-cthese are 
detriments to the shipper, and in order to attract the 
cargo they sometimes have to discount their rate from the 
North Atlantic or establish completely separate rates for 
new items. 


* * * 


On behalf of Respondents: 


Rosert K. JorGENSEN, 

Port Traffic Manager, 

Milwaukee, Wisconsin and 

Chairman of the Traffic Committee 
of the International Association 
of Great Lakes Ports. 


Examiner Southworth: All right. We can’t formally 
permit intervention until the petition has been filed, but 
you may consider vourself an intervenor from now on sub- 
ject to your preparing a petition. 
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Will we have that today? 
Mr. Jackman: Yes, sir, I will have that prepared and 
filed today. 


On behalf of Respondents: 


Raymonp Gus, 
American Export Traffic Manager, 
A. O. Smith International, S.A. 


(Tr. 293) 
By Mr. Maddy: 


Q. Then I gather, Mr. Guse, your interest as the ship- 
per here is to get the lowest possible rates for your product 
out of the Great Lakes even if that might be below the 
rates being charged out of the North Atlantic? A. It is 
quite possible. It certainly is— 


* i ad * . bad 


Q. Do you recognize any need on the part of carriers 
serving Milwaukee for additional revenues to take this long 
voyage into Milwaukee? A. I am sure we do. 


JAI67 


Opening Brief of Petitioner 
to the Examiner. 


Docket No. 1166, 
May 25, 1964, pp. 9-10 


Iv 


THE RELATIONSHIP OF THE East Coast To THE GREAT 
LakES TRADE 


7. The trade from the East Coast to Australia and New 
Zealand and the trade from the Great Lakes to these 
destinations is effectively a single, inter-related unit. Fre- 
quently, the same cargo is moved from either area. As 
Mr. Garcia testified: 


“** * * sometimes the same shippers will ship 
out of the Lakes during the summer months and 
during those same summer months they are still 
shipping out of the Atlantic the commodity, the same 
commodity, the same shipper, the same destination, 
so in the month of June, you could have Chrysler 
shipping out of New York or Savannah or Detroit’’ 
(Tr. 114). 


From the carrier’s point of view, the two ranges of 
ports are one trade. Atlanttrafik serves both ranges with 
the same ship, while the other Conference carriers to offer 
service will be offering ships to Australia and New Zea- 
land from both port areas (Tr. 102, 154). Mr. Garcia 
testified as follows: 


‘‘Perhaps I should add that, that our problem 
was always aggravated by the fact that we do serve 
and load cargo of other automobile manufacturers 
also out of Atlantic ports, so our worry wasn’t just 
alone street worry of what was happening on the 
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Lakes, but our twelve-months business down here 
too. and consideration also to those automobile 
shippers who were staying loyal and shipping at 
the Conference rates out of the Atlantic States’’ 
(Tr. 102). 


The areas, then, are related because the shippers, the 
carriers, and the cargo are frequently the same: 


‘So, they very definitely all fit in and you can’t 
have both areas at odds with one another because 
it’s the same service as far as we’re concerned’”’ 
(Tr. 114). 
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Exceptions of Hearing Counsel. 


Docket No. 1166, 
July 29, 1964, p. 6 


The record shows in the instant proceeding that there 
is no indication that service by the Conference members 
from the Great Lakes will be inadequate. 


Reply Brief of Petitioner 
to Exceptions. 


Docket No. 1166, 
August 12, 1964, pp. 12-13 


Finally, Dow opposes the extension of the Conference 
and its dual rate contract to the Great Lakes because the 
Lakes area is, as it says four times, ‘‘separate and distinct’’ 
(Dow, 9, 25, 26, 28). In this regard, the following testi- 
mony by Dan H. Mater, transportation economist from the 
Office of the Under Secretary of Commerce for Transporta- 
tion, on loan to the Federal Maritime Commission, before 
the (Bonner) Merchant Marine Sub-Committee of the 
(House) Committee on Merchant Marine and Fisheries is 
relevant: 


“In any event, the world is smaller than it used 
to be, and there is far less justification for as many 
conferences as there continue to be; trade areas are 
not as separate and geographically distinct as they 


13 Tt is interesting that Hearing Counsel and Federal Commerce 
do not articulate this precise point. Both of them refer to competition 
between port areas, however, Hearing Counsel on 2-3 and Federal 
Commerce on 6-7 (where it alleges facts not in the record without 
citation to any authority). The quotation which follows shows why 
6200-8, by controlling destructive competition between port areas, 
enhances the commerce of the United States. 
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once were. * * * Comparatively speaking, the con- 
ference system as presently composed, appears to 
be geographically too narrow to match or cope with 
the greater interrelation of world trade today. Fail- 
ure of the general-cargo conferences to keep pace 
may be a substantial factor in the growth of tramp 
shipping on the one hand and private shipping on 
the other. Were it not for the increase in population 
and other factors making for greater international 
trade, the common-carricr portion of at least the 
United States merchant marine might be past 
redemption. * * * We now have complexity without 
benefit of refinement. We have cubbyholes and 
closets where there should be full-sized rooms. It 
is indeed time to study rates more on a structure 
basis than on an individual basis; and more on a 
world-wide basis rather than between limited sets 
of ports.’? Congressional Information Bulletin, 
Vol. 68 Cargo, No. 150, July 22, 1964, p. 36. 


The Conference submits that the relationships between 
the Conference and its Great Lakes Section proposed in 
Agreement No. 6200-8 should be approved. 


JAI71 


Reply to Motion to Dismiss. 


BEFORE THE 
FEDERAL MARITIME COMMISSION 
Docxer No. 1166. 


Ix tue Marrer or AGREEMENT Nos. 6200-7, 6200-8, and 
6200-B U.S. Aruantic & GuLr/AUSTRALLA- 
New Zeauanp CoNFEBENCE. 


The U. §. Atlantic & Gulf/Australia-New Zealand Con- 
ference concurs in Hearing Counsel’s motion to dismiss 
that portion of Docket No. 1166 dealing with Paragraph 
1 of Agreement No. 6200-7 which has been remanded to 
the Examiner for further hearings. By a Petition For 
An Order of March 16, 1965, the Conference asked the Com- 
mission to refer to the Examiner its agreement with the 
Eastern Canada/Australia-New Zealand Conference, an 
addition to its dual rate contract in conformance therewith, 
and its proposed revised version of Paragraph 1 of Agree- 
ment No. 6200-7. These agreements were filed that day 
with the Commission for approval pursuant to Section 15 
of the Shipping Act, 1916, as amended. 

In the Petition, it was noted that: 


“The U. S. Atlantic & Gulf/Australia-New 
Zealand Conference believes that the two agreements 
and the addition to the Conference dual rate contract 
represent a unified whole that constitutes, when 
approved, the final resolution of the issue remanded 
to the Examiner for a recommended decision.”’ 


The Conference further requested that a new docket 
number be assigned to the proceedings before the Examiner 
so that a decision as to the other issues involved in Docket 
No. 1166 would not be delayed. 


By a letter of June 28, 1965 (attached as Exhibit A), 
the Commission notified the Conference that: 
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“‘The petition for an order and the proposed 
agreements are being handled administratively by 
the Bureau of Foreign Regulation, not as a formal 
pleading within Docket No. 1166.’’ 


Consequently, the Conference agrees with Hearing 
Counsel that the issues remanded to the Examiner are moot 
and concurs in his motion to dismiss the proceeding. 

However, it ean be readily seen from the above dis- 
cussion that the following comments of Hearing Counsel 
are quite inaccurate: 

“Thus the resolution of the issues sought by the 
Commission in this proceeding cannot be resolved 
without further evidence and testimony. This will 


necessitate future hearings prolonging the complete 
determination of the instant case.’’ 


Obviously, further hearings are not contemplated by the 
Commission, which has decided to handle the matter 


administratively. The Commission has decided, correctly, 
that questions raised by the proposed agreements can be 
resolved without further evidence and testimony. 


Respectfully submitted, 


Exmer C. Mappy 

Batpvin Eryarson 

Kieury, Camppety & KEatine 

120 Broadway 

New York, N. Y. 10005 

Attorneys for the U. S. Atlan- 
tie & Gulf/Australia-New 
Zealand Conference 
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Letter. 


FeperaL Maritime ComMMIssion 
Wasuincton, D.C. 20573 


In reply refer to: 
030 
JUN 28 1965 
Exmer C. Mappy, Esquire 
Kietry, CaMpseLyt & Keatinc 
One Twenty Broadway 
New York, New York 10005 


Re: Agreement No. 6200 


Dear Mr. Maddy: 


On March 17, 1965, you filed a petition for an order in 
Docket No. 1166 along with a revision of Agreement No. 
6200-7, a proposed amendment to the conference’s dual rate 
contract, and a memorandum of agreement with the Eastern 
Canada/Australia-New Zealand Conference. 

The petition for an order and the proposed agreements 
are being handled administratively by the Bureau of For- 
eign Regulations, not as a formal pleading within Docket 
No. 1166. 


Very truly yours, 


Tuomas List 
Secretary 
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IN THE 


United States Court of Appeals 


For tue Districr or Cotumsia Circuit. 


Nos. 19,637 
19,704 


U. S. Artantic & Guir/AvsTRALIA- 
New ZEALAND CONFERENCE, 
Petitioner, 
v. 


FeprraL Maritime Commission and 
Unrrep States or AMERICA, 
Respondents. 


ON PETITION FOR REVIEW OF FEDERAL MARITIME 


COMMISSION ORDERS. 


REPLY BRIEF FOR PETITIONER 
STATEMENT 


This brief is a reply to the briefs of respondents,’ Fed- 
eral Maritime Commission and the United States of 
America, and intervenors, Dow Chemical Company and 
Dow Chemical International, S.A... The Conference has 
endeavored to avoid, to the extent possible, repetition of 
arguments set forth in its opening brief. 

Petitioner's statement of the case in its opening brief 
represents its view of the facts involved in this proceeding. 
Aside from offering different versions of what the Com- 


1 Respondents brief will be referred to as ‘‘Res.”’ 


2 Dow’s brief will be referred to as ‘* Dow.”’ 


2 


mission decided in its report and order of June 24, 1965,° 
the only new element raised by the counterstatements of 
the case of respondents and intervenor Dow has been the 
attempt by Dow to inject into this proceeding the issue of 
the ‘tarbitraries’’, that is, the fixed additional charges 
which are added in some instances to freight rates estab- 
lished for the Atlantic and Guli in the case of cargo from 
the Great Lakes to compensate the carriers for the approxi- 
mately 1,300 extra miles involved in steaming from the 
Great Lakes to .\ustralia and New Zealand. Dow points 
to testimony in the record that the Conference lines would 
like to have such an arbitrary applicable to its rates from 
the Great Lakes. However, whether the Conference will 
be able to maintain such a differential if its proposals are 
ultimately approved and the parties are able to jointly set 
freight rates is something only time can tell, As the 
Examiner pointed out (JAS87), the various lines serving 
this trade were unable in the 1964 Great Lakes season to 
apply an arbitrary to rates on automobiles from the Great 
Lakes despite the fact that substantial additional steaming 
time and other costs are incurred in serving the Great 
Lakes and despite the fact that the automobile manu- 
facturers save the $7 to $8 it costs to ship each automobile 
overland to the coast. Since automobiles account for 70% 
of the revenue in this Great Lakes trade (JAS7), it is 
apparent that the application of an arbitrary to Great Lakes 
rates is not the norm. As the Examiner noted (JA95), 
Conference members have also been unsuccessful in main- 
taining the arbitrary as to other commodities ‘‘including 
a number of Dow products’’. 

Thus, the question of whether an arbitrary will or will 
not be imposed if the Conference’s proposals are ultimately 


3 For instance, Dow says: 

**The Commission's decision indicated that an extension 
of Conference jurisdiction into the Great Lakes might have 
been more favorably considered had the voting procedures of 
the Great Lakes Section given assurance that the Section 
members would have true independence in setting Lakes 
rates and policies.’’ Dow 6-7. 


The Commission, of course, did approve the extension of the Con- 
ference’s ‘‘jurisdiction’’ into the Great Lakes (JA15). 
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approved is not as yet certain. The only fact that has been 
established is that the carriers feel that they should be 
compensated for the 1,300 miles extra steaming involved 
in serving the Lakes and feel that they are entirely justified 
in assessing this charge. It is clear that the carriers want 
the arbitrary but it is not true, as Dow states, that this 
differential is ‘built in’? to the Conference’s proposals. 
Finally, this issue is simply not relevant here. Dow 
supports the Commission’s decision, and both under the 
proposals put forward by the Conference and under the 
solution adopted by the Commission, the decision as to 
whether an arbitrary is to be applied or not is entirely 
up to the carriers who are members of the Great Lakes 
Section, because the Great Lakes Section under both 
arrangements has the power to set rates equal to rates 
from the Atlantic and Gulf coasts. Thus, the arbitrary 
issue is not relevant because under the arrangement sup- 
ported by Dow, the carriers in the Great Lakes Section 
are free to set an arbitrary. Dow is actually, then, not 
asking this Court to take any action in respect to the arbi- 
trary issue but is rather using it, as it has throughout this 
proceeding, as a smoke sercen to blur its real objective 
which is to oppose any arrangements which stand in the 
way of Dow's efforts to secure rates from the Great Lakes 
to Australia and New Zealand which are below the rates 
from the Atlantic and Gulf coasts despite the fact that 
such a trip is approximately 1,300 miles longer and involves 
approximately 26 extra days of steaming by the carrier. 


ARGUMENT 
I 


Section 15 or THE ACT DOES NOT REQUIRE THE CARRIERS 
IN THE GREAT LAKES SECTION TO BE FREE TO TAKE INDEPENDENT 
ACTION 


In response to petitioner’s argument that the Commis- 
sion was in error when it refused to approve the provision 
requiring the approval of the Conference as a whole for 
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rates set by the Great Lakes section below comparable 
rates from the Atlantic and Gulf to Conference destina- 
tions, respondents and interveners offer only the two para- 
graphs of legislative history of the 1961 amendments to 
the Shipping Act, 1916, which were quoted by the Com- 
mission in its decision (JA16). Respondents and inter- 
veners do not offer a single further citation to support 
the Commission’s view that section 15 requires that car- 
riers who are members of the same Conference must retain 
independent action in connection with rate actions as to 
competitive ranges of ports within the trading area served 
by the Conference. 

Respondents and Dow in defending the Commission’s 
action misquote section 15 so as to eliminate the words 
of the statute which, in the light of the legislative history of 
the 1961 amendments, are completely inconsistent with the 
Commission's interpretation. Respondent says (Res. 6): 

‘This disapproval was based on that proviso in 
section 15 of the Shipping Act, 1916, which requires 
that the right of independent action be preserved 


in agreements between carriers or conferences of 
carriers which are naturally competitive.”’ 


Similarly, Dow says (Dow 17): 


‘Section 15 of the Act requires that agreements 
between conferences or carriers serving competitive 
trades contain provisions reserving to each the right 
to take independent action.’’ 


These paraphrases of the statute are misleading in the light 
of the fact that the words the paraphrases omit are the very 
words at issue here, as petitioner’s opening brief pointed 
out at some length. The statute actually reads: 


‘*No such agreement shall be approved, nor shall 
continued approval be permitted for any agreement 
(1) between carriers not members of the same con- 
ference or conferences of carriers serving different 
trades that would otherwise be naturally competitive, 
unless in the case of agrcements between carriers, 


a 


each carrier, or in the case of agreements between 
conferences, each conference, retains the right of 
independent action,’’ 39 Stat. 733, 46 U. S. C. 814 
(emphasis added). 


The words in italies have been left out of respondents’ 
and Dow’s paraphrases of the statute and yet these 
words are precisely the stumbling block on which the 
Commission’s interpretation of this provision of section 
15 falls. The statute is plainly not applicable to this situa- 
tion where the Commission has approved the inclusion of 
the Great Lakes within the area covered by the Conference 
and yet says the members of this Conference must retain 
the right of independent action as to rates from the Great 
Lakes. If there are any doubts that the plain words of 
this statute make the provision relied on inapplicable to 
this situation, any such doubt is cleared up by reference 
to legislative history set out in petitioner’s opening brief, 
pp. 14-20. This legislative history shows first that Congress 
was aware of the distinction between conferences which 
include within their scope ports or groups of ports which 
compete with one another, and separate conferences, rep- 
resenting different ranges of ports drawing their cargo 
from different hinterlands, which are naturally competitive 
in that they serve the same destination area. Furthermore, 
it also shows that the Commission’s view that carriers in 
the first situation, that is, who serve competitive ports or 
groups of ports within a single conference, may only par- 
ticipate in conference matters relating to so much of the 
full trading area as they in fact offer service to, was pre- 
sented to Congress, and that Congress rejected the Com- 
mission’s view.® 


4 Respondents statement that (Res. 10) ‘‘the statute does not 
expressly refer to carrier groups which are members of the same 
conference’? is thus, to say the least, extraordinary. 


5 Respondents incorrectly describe the Commission's decision on 
this point. Respondents say: 
“ Accordingly, this proposal would be invalid on the 


additional ground that it was contrary to the specific require- 
ments of section 15 that agreements between the conferences 
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Both respondents (Res. 11) and Intervenor Dow (Dow 
17) respond to the legislative history set out by petitioner 
in its opening brief by quoting the same two paragraphs 
from the House Report which were quoted by the Commis- 
sion in its report (JA16). Referring to these paragraphs, 
respondents (Res. 6) say: ‘Moreover, the situation in the 
instant case is identical to that which confronted Congress 
when it enacted the requirement.’’ That is simply not the 
case. The Commission, respondents and Dow quote only 
a portion of the final paragraph from the Report of the 
House Committee on Merchant Marine and Fisheries on 
which they rely. That full paragraph reads, as follows, 
with the omitted portion italicized: 


“This joint agreement has operated to the detri- 
ment of shippers by transferring the ultimate deci- 
sion with respect to their rates from the carriers 
immediately serving them to the earriers on the 
other coasts who have no knowledge of or necessarily 
any interest in the welfare of the particular shipper. 
Since there are some 25 other agreements between 
conferences about which no complaint is in the 
record, it seemed appropriate to the committee to 
restrict only the abuse reported rather than to strike 
down other joint agreements that appear to be func- 
tioning properly. On the other hand. this is not 
meant to require the right of independent action on 
the part of the individual carriers within a single 
conference.”’ HH, R. Report 498. 87th Cong., Ist 
Sess. p. 10. 


It can be seen, first, that the situation presented by this 
ease is not the same as that which concerned the legislators. 


serving different trades that would otherwise be naturally 
competitive may not be permitted unless each conference 
retains the right of independent action.’’ (Res. 3). 


Of course, we are not concerned here with “agreements between con- 
ferences”’ but a single conference agreement and the Commission 
recognized that the statute ‘‘does not require the right of inde- 
pendent action on the part of individual carriers within a single 
conference.’’ (JA16). The respondents never allude to this lan- 
guage of the Commission and by this paraphrase of the Commis- 
sion’s decision seriously mislead the reader as to the Commission’s 
holding. 


Congress was concerned with the “transferring of the 
ultimate decision with respect to their rates from the car- 
riers immediately serving them to the carriers on the other 
coasts who have no knowledge of or necessarily any interest 
in the welfare of the particular shipper.’’ The limited 
nature of the Committee ‘s concern is shown by the language 
which the Commission, respondents and Dow all have 
omitted in quoting this paragraph. The situation in which 
the Committee was interested was one in which ‘*carriers 
on the other coasts’’, not serving these particular shippers, 
and, therefore, **who have no knowledge of or necessarily 
any interest in the welfare of the particular shipper.’’ Here 
the situation is quite different. The carriers serve these 
same shippers in this trade presently from the Atlantic 
and Gulf ports.° 

Respondents, in attempting to show that the situation 
here is similar to that contemplated by the House Com- 
mittee, prove just the opposite: 


“The Commission observed that when the Lakes 
are navigable, shippers located near Lakes ports are 
induced to ship from those ports in order to save the 
cost of transportation inland to Atlantic or Gulf 
ports. On the other hand, a Lake shipper interested 
in faster delivery will spurn the closer ports and ship 
overland to the Atlantic and Gulf.’’ (Res. 9). 


This is precisely the competitive relationship which leads 
carriers to include several ranges of ports in a single con- 
ference, when the ranges of ports clearly serve the same 
customers and the same geographical hinterland. This 
situation was fully explained to the Committee at its hear- 
ings and these explanations are set out in petitioner's 


opening brief on pages 16-18. It is for this reason, as is 


ae 

6 Respondent refers (Res. 11) to *‘the Atlantic and Gulf section, 
composed of carriers operating on a noncontiguous coast from the 
Great Lakes’’. No such section exists of course. Approval of rates 
below the Atlantic and Gulf level must be secured from the entire 
conference membership, including those who serve the Great Lakes. 
Furthermore, the Atlantic range of the Conference reaches to Mon- 
treal on the St. Lawrence River and is definitely contiguous with 
the Great Lakes range. 


shown there, that the House Report remarked: ‘‘On the 
other hand, this is not meant to require the right of inde- 
pendent action on the part of individual carriers within a 
single conference.’’ It is for this reason furthermore that 
the fact that both respondents (Res. 9) and Dow (Dow 
Footnote +), can point to record references showing that 
conference witnesses considered Lakes ports and Atlantic 
coast ports to be in competition does not help their case. 
The fact that the ports are competitive in the sense that 
they serve the same customers and the same hinterland is 
the very reason why they are grouped together in a common 
conference. This basic concept of the common carrier busi- 
ness was clear to Congress and it was not this that Congress 
intended to prohibit by amending section 15. In the statu- 
tory context of ‘‘conferences of carriers serving different 
trades which would otherwise be naturally competitive’’, 
therefore, these trades are naturally supplementary rather 
than naturally competititve, for we have seen that Congress, 
when it used the words ‘‘naturally competitive” in this part 
of section 15 was intending to reach only agreements be- 
tween conferences of carriers serving different coasts, with 
different shippers as customers and different natural hinter- 
lands, but both having the same destination area abroad.? 

Finally, a word should be said about respondents’ and 
Dow's characterization of the provision proposed by the 
Conference. Respondents say (Res, 11): 


‘It is obvious that petitioner’s intent was to give 
Atlantic and Gulf section, composed of carriers 
operating on a noncontiguous coast from the Great 


*Dow’s Footnote 4 claims that the idea that these two trades 
are naturally supplementary and not competitive is a new idea not 
previously mentioned by petitioner. That is not the case. Peti- 
tioner’s opening brief to the Commission’s Examiner said: 


‘The trade from the East Coast to Australia and New 
Zealand and the trade from the Great Lakes to these desti- 
nations is effectively a single, inter-related unit.?? (JA167). 


Petitioner went on to demonstrate this with record references. This 
point was again stressed in petitioner’s brief to the Commission. 
(JA169). 
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Lakes, the same kind of veto power possessed by the 
conference referred to by the House Committee.’’ 


The Committee was concerned with an agreement giving 
the power to veto any rate change by an Atlantic group to 
the Pacific group serving the same destination area and vice 
versa. The Conference in this case merely proposes to 
require the approval of the entire Conference membership 
for the setting of rates from the Great Lakes which are 
lower than rates to the destination area from the Atlantic 
and Gulf, a quite reasonable provision considering the 1,300 
additional miles which carriers must travel in carrying 
cargo from the Great Lakes as opposed to from the Atlantic 
coast. 

Similarly, Dow heads this portion of its argument: 


“<The Commission properly concluded that an 
extension of the conference organic agreement would 
enable carriers serving the directly competitive 
Atlantic and Gulf port range to have a dominant 
voice in setting rates in the Great Lakes to the detri- 
ment of commerce in that trade.’’ 


The limited power of approval of rates set below those 
from the Atlantic and Gulf could hardly be said to give 
Atlantic and Gulf carriers ‘‘a dominant voice in setting 
rates in the Great Lakes.”’ 


be Aes 


Tr ComMISSION ERRED IN DISAPPROVING THE THREE- 
FOURTHS VOTE REQUIREMENT IN THE Great LAKES SECTION. 


The response of respondents and Dow to petitioner’s 
argument that the Commission erred when it disapproved 
the 34 vote required for action in the Great Lakes section 
merely by saying: ‘‘We cannot approve such an arrange- 
ment”? (JA19) because the Commission by so doing failed 
to make an adequately supported ultimate finding that the 
requirement would violate one of the standards laid down 
in section 15, is two-fold. 
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Respondents first say (Res. 13): 


“In the instant ease, the Commission has given 
its reason for modifying the vote requirement—that, 
unless the modification is made, one line will have a 
practical veto over rate making in the Great Lakes 
section of the Conference.’’ 


This is simply not a sufficient reason under the statute 
for disapproving the provision as this Court held in Aktie- 
bolaget Svenska <lmerika Linien (Swedish-American Line) 

CaS: Apps De Gi wasn, 351 F.2d 756, 760 
(1965) : 

“The fact that the wishes of the majority may 
be blocked temporarily, or in an extreme case even 
permanently, by the unanimity rule is not in our 
view a sufficient reason under the statute for dis- 
approval—failing some persuasive findings demon- 
strating detriment to the commerce of the United 
States. We do not find that here.’’ 351 F.2d at 760. 


The other answer offered by respondent is that the Com- 
mission did make ‘‘the requisite finding that the °4 voting 
requirement had to be disapproved because it did not meet 
the standards of section 15’’ (Res. 13), because the Com- 
mission ended its report: 


“*ConcLUSIONS 


“For the foregoing reasons, we find Agreement 
6200-8 as submitted by the conference to be detri- 
mental to the commerce of the United States and 
discriminatory as between ports, in violation of sec- 
tions 14b and 15 of the Act. It is disapproved. * * *”’ 
(JA Vl ) 


Petitioner claims that this complies ‘‘with the requirements 
laid down by this Court in the Aktiebolaget Svenska case”’ 
(Res. 14). 

‘A closer reading of that case will show that the Court 
was there concerned with the Commission’s ruling as to 
“the unanimity rule’, 351 F.2d at 758, and ‘‘the tieing 
rule’’, 351 F.2d at 760, as well as with the Commission’s 
decision as to the agreements containing them, and 
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remanded the case for proper findings as to the tieing rule 
itself: 


‘‘Accordingly, we remand for the purpose of 
reconsideration, with directions that either an ade- 
quately supported ultimate finding be made which 
warrants disapproval under the statute, or if no such 
finding can be made on the record, that the tieing rule 
be approved as directed by 46 U.S. C., § S14.°° 751 
F.2d at 761-2. 


It is obvious that the Commission’s general statement in 
its concluding paragraph could not support with such a 
generality all the decisions made in an eleven page opinion. 
It was so held in Stanislaus County, California v. United 
States, 193 F. Supp. 145 (1960): 


“‘Intervening defendant railroads argue that the 
last paragraph of the ICC’s report contains the find- 
ing of ultimate fact, which this Court must uphold if 
it is sustained by the evidence. That paragraph is 
as follows: 


«¢ We find that the rates assailed are not shown 
to be unduly prejudicial or preferential as alleged. 
The complaint will be dismissed.’ 


‘‘The ICC is required to report the facts and give 
the reasons for its conelusions (Beaumont, 8. L. & W. 
Ry. v. United States, 282 U. S. 74, 51S. Ct. 1, 75 L. 
Ed. 221). A general statement in the language of the 
statute is not sufficient to support the order in the 
absence of supporting findings of fact (State of 
Florida 7. United States, 282, U. 8. 194, 213, 51S. Ct. 
119, 75 L. Ed. 291).°? Accord, Anglo-Canadian S.S, 
Co. v. F. M. C.. 310 F.2d 606, 615 (9th Cir. 1962): 
Robey v. Schwab, 113 U. S. App. D. C. 241, 307 F.2d 
198, 201 (D. C. Cir. 1962): Atchison, Topeka And 
Santa Fe R.R. Co. v. United States, 218 F. Supp. 
359, 363 (1963); Northern Pacific Railway Co. v. 
United States, 241 F. Supp. 816, 818 (1965). 


Finally, both respondents (Res. 13) and Dow (Dow 24) 
cite International Packers, Ltd. v. F. M.C., U.S. App. 
D. C. e F. 2d (decided January 25, 1966), 
apparently for the proposition that the Court should not 
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interfere with the Commission on such an issue. Of course, 
there was no question in that case of the Commission’s 
failure to make an adequately supported ultimate finding, 
nor did that ease involve section 15 of the Shipping Act. 
All the Court decided in the passage quoted by the respond- 
ents on page 13 was that ‘*the Commission is far better 
suited than Courts to determine what degree of specificity is 
required”’ in tariffs filed under Section 18(b) of the Ship- 
ping Act, 46 U. S. C. §817(b). That case is, therefore, 
hardly relevant to the issues presented in this proceeding. 


ae bel bes 


Extexsion OF THE CONFERENCE’S DUAL RATE CONTRACT TO 
tHe Great LAKES SHOULD HAVE BEEN APPROVED. 


Tn response to the petitioner’s argument that the Com- 
mission was in error in refusing to permit the Conference’s 
dual rate contract with shippers to cover shipments from 
the Great Lakes, both respondents and Dow attempt to 
support the decision by improving on it. Respondents say 
(Res. 16): 


‘*Purthermore. the Conference proposal may 
impair the development of the Lakes area for a 
shipper required to use conference vessels from the 
Lakes area may, if he finds the Conference service 
unsatisfactory, move his cargo from the Atlantic, 
even though satisfactory noneonference service were 
available from the Lakes, thus diverting cargo from 
ports in the Lakes area.”’ 


It is sienificant that respondents do not cite the reader to 
the place in the opinion from which this language is pre- 
sumably derived. for the Commission did not make this 
point. The Commission, in fact, approved the use of a Great 
Lakes dual rate contract in this case. The above ‘““Improve- 
ment’? on the Commission’s decision is hardly consistent 
with the Commission’s decision to allow a Great Lakes dual 
rate contract, for if it has any validity, it also applies to a 
separate dual rate contract from the Lakes. If a shipper 
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were to sign a Great Lakes dual rate contract and then 
wished to avoid his obligation, he could move his cargo via 
the Altantic ‘‘thus diverting cargo from the Lakes area.”’ 

Respondents’ ‘‘improvement”’ of the Commission's deci- 
sion, however, points up the reason why the Commission’s 
solution of two separate dual rate contracts, in the words 
of the Examiner, is not 


««* * * on adequate answer to the Conference’s 
problem, which is to prevent Lakes shippers from 
succumbing to the wiles of rate cutters to obtain an 
oceasional bargain from a Lake port, while relying 
on Conference service from the Atlantic and Gulf 
to provide them the stable and constant, all-season 
express service which they must have the year 
around”? (.J.A100). 


The separate Lakes dual rate contract cannot be effective 
in inducing shippers to support regular Conference service 
from the Great Lakes beeause the conference system would 
be threatened by both cut-rate competition in the Lakes and 
the availability of alternate service from the Atlantic. 


As respondents point out, the situation could very well 
lead to diversion of cargo from the Great Lakes. Indeed, 
the two-dual-rate contract system* proposed by the Commis- 
sion is much more likely to create such diversion than the 


8 Dow says (Dow 12): 


“The legislative history of Section 14b of the Shipping 
Act. 1916, which exempts dual rate contracts from the anti- 
trust laws. clearly shows that a primary objective and char- 
acteristic of a dual rate contract is the assurance given 
shippers that their rates will be identical with those of their 
competitors who are contract signers. Since the contract 
in issue in this case would by no means have given Great 
Lakes shippers this assurance in exchange for their exclusive 
patronage commitment, the Commission very properly denied 
permission for an extension of the Conference dual rate 
system into the Great Lakes.’’ 


Obviously. the Commission did approve a Conference dual rate 
system in the Lakes. Dow’s contention as to rates was made to 
the Examiner who rejected it including the cited legislative history 
(Dow 22). noting that the language was quoted out of context 
(JA95). The Commission did not discuss this point, thus affirming 
the Examiner sub silentio. 
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single dual rate system provided for in Agreement 6200-8, 
for the Conference’s dual-rate contract, as pointed out in 
petitioner’s opening brief, contains a prompt release clause 
which assures the shipper that he may ship by non- 
conference vessels from the Lakes if no conference vessel 
is then available to take his shipment.® 

Respondent's reply does not adequately deal with this 
point. It is said (Res. 18): 


**Petitioner’s argument that the prompt release 
clause In the dual rate contract would allow signato- 
ries to ship via non-conference vessels if the confer- 
ence were unable to provide a sailing does not avoid 
the Commission’s objection to the extension. Ship- 
pers are still compelled to use Conference vessels 
in both trades.’’ 


But the ‘*Commission’s objection’’ is that the approval 
of a single contract would tend to divert cargo from the 
Lakes. This reply does meet the point. The prompt 
release clause will prevent the single dual rate contract from 
diverting cargo from the Lakes, whereas the Commission’s 
double contract system is much more likely, as can be seen 
from respondent’s own brief, to divert cargo from the 
Lakes because it gives the shipper who wishes to avoid his 
obligation the chance to do so by shipping from the Atlantic. 

Dow's response to this point is equally wide of the mark. 
Dow says (Dow 23): 


“The Conference assertion that the ‘‘prompt 
release clause’* would provide Lakes shippers with 
the needed protection is not correct. Release is 
appropriate only when Conference service is not 
available and the prejudicial rate ‘differential’ 
would provide no basis for a contractual release.’’ 


® Thus, Dow’s reliance on Contract Routing Restrictions Under 
Agreements Nos. 16, 147, 185 and 4490.2 U.S. M. C. 220 (1939), 
which held that a dual rate system including the Lakes could not 
require the routing of shipments through Atlantic ports, is mis- 
placed. Because of the release clause in the Conference’s contract, 
cargo is not required to be routed via Atlantic ports. No such 
release clause was included in the contracts involved in the cited 
ease because the carriers did not call at Great Lakes ports. 
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Again, this response does not address itself to the issue 
of diversion, Furthermore, like respondents, Dow is ‘‘im- 
proving’? the Commission’s decision here. The possible 
imposition of an arbitrary or differential did not figure in 
the Commission’s decision. As pointed out above, p. 2, 
this issue, which Dow would like to inject into this pro- 
ceeding, is not relevant to the consideration of this Agree- 
ment because both under the Conference’s proposal and 
the Commission's modification, whether or not an arbitrary 
is to be applied is entirely up to the Great Lakes section 
and this is trne whether there are two dual rate contracts 
or only one. 

What the Commission did give as a supporting reason 
for disapproving the single dual rate contract was that it 
would ‘effectively lessen the bargaining power of Great 
Lakes shippers.’? The Commission did not show how or in 
what way the reduction of freight rates would contribute to 
Great Lakes development. Tt is elementary that the devel- 
opment of service for the Great Lakes can only proceed 
if the freight rates will support the introduction of more 
vessels into the Great Lakes. Reducing the freight rates 
will hardly induce carriers to increase their sailings. 
Low cost. ent-rate operators have not returned to offer 
regular sailings from the Lakes in the past. nor will they 
in the future. Regular service cannot be established on a 
bargain basement basis. 

The Commission’s disapproval of the extension of the 
Conference's dual rate contract to the Great Lakes is thus 
not supported by and in accordance with reliable and sub- 
stantial evidence. 


Iv. 


Tre ComMIssiOon’S DECISION WAS AN ABUSE OF ITS DIS- 
CRETION. 


In its opening brief, petitioner pointed out that the 
Commission has paid scant attention to the particular facts 
of this record and based its decision instead on unsound, 
vague and general considerations. Respondents and Dow 
have failed to discuss these special facts. 
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The °4 vote was proposed for the Great Lakes Section 
because Atlanttrafik was the only Conference carrier in 
the Great Lakes. The 34 vote requirement allowed Atlant- 
trafik to prevent the two other lines planning to enter the 
Lakes from changing its established pattern of rates and 
conditions of carriage without its consent. Later, when 
more than three members were in the Great Lakes, Atlant- 
trafik would automatically lose this power. The arrange- 
ment was the only one that protected the legitimate interests 
of all parties. 

The consent of the Conference as a whole to rates set 
by the Great Lakes Section which are lower than rates from 
the Atlantic was necessary in the light of the many record 
instances of intense competition for cargo in the Lakes 
resulting in rates below the Atlantic set without regard to 
cost figures, but to secure the business of large shippers— 
rates which inevitably upset the Atlantie and Gulf. rate 
stability.” As the Examiner said: 


“* * * Dow’s position, which Hearing Counsel has 
accepted, suggests that Lakes shippers should he 
able, without consideration for seaboard shippers, 
to ‘negotiate’ a promotional differential in favor of 
the Lakes. No such need is demonstrated by the 
evidence. 

“Any general, sustained reduction in Lakes rates 
below Atlanti¢e and Gulf rates would not only require 
subsidization of Lakes service by Atlantic and Gulf 
cargo, but might lead to general instability of rates.”’ 
(JA91-92). 


Finally, the particular facts of record here show that 
the Commission’s solution of two separate dual rate con- 
tracts, one for the Atlantic and Gulf and another for the 
Great Lakes, will not work. The Examiner quoted the 
testimony of Mr. Thayer, Manager of Rate Negotiations 


Tt should be noted that neither respondents nor Dow has 
responded to the Conference’s point that if the Commission’s logic 
were sound in treating the Lakes separately, the same logie would 
apply to the Gulf coast. Yet, many conferences include both 
Atlantic and Gulf coasts. 
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for Dow, as shown in the Conference’s opening brief, p. 34, 
to demonstrate the suecess Dow had had} in preventing con- 
ferences solely based in the Lakes from receiving any addi- 
tional compensation over Atlantic rates for steaming the 
thousand or more miles to pick up cargo in the Lakes, and 
its success in getting them to even cut their rates below the 
Atlantic and Gulf rates. The Examiner concluded, cor- 
rectly, that a dual rate contract limited to the Lakes would 
not have a fair chance of surviving, in this fact situation. 

As Senator Pat McCarren said, in explaining the Ad- 
ministrative Procedure Act, 


“Tts further premise, moreover, is that discretion 
must be exercised in a sound and rational manner and 
within the objectives permissible under law.’ Me- 
Carren, Improving’ ‘Administrative Justice’’: Hear- 
ings and Evidence; Scope of Judicial Review, 32 


A. B. A. J. $27, $31 (1946). 


The Commission has abused its discretion by deciding 
this case on the basis of unsound, vague and general con- 


siderations instead of on the special facts presented by this 
record. 


V 
Tre CoMMISSION’S DECISION IS CONTRARY TO ITS OWN POLICY. 


Respondents and Dow have again failed to respond to 
the petitioner’s demonstration on p. 37 of its opening brief 
that the Commission, in deciding not to approve the *4 vote 
in the Great Lakes section if that would result in a practical 
veto power over rates for the members of the Great Lakes 
section, has gone contrary to its own decisions in Pacific 
Coast European Conference Agreement, 3 U.S. M. C. 11. 
19-20 (1948) and Zee-Transport NV. (Oban ie Tine) v. 
Anchor Line Ltd., 5 F. M. B. 714, 729-30 (1959). 

In respect to the Commission’s decision in The Dual 
Rate Cases.8 F. M. C. 16, remanded on other grounds sub 
nom. Pacific Coast European Conference v. United States, 
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350 F. 2d 197 (9th Cir. 1965), cert. den., 382 U. S.1958 (1965), 
petitioner pointed out that in disapproving the extension 
of the dual rate conference of the River Plate Brazil Con- 
ferences to the Great Lakes, the Commission said: 

“‘Of course, at such time as the Conference ex- 
tends fuller service to the Great Lakes, it may apply 
for permission to extend the scope of its contract 
system.’’ 8 F. M. C. at 44. 


Respondents simply do not refer to this part of the 
Commission‘s decision. Dow says this decision was based 
on its favorite whipping-boy, arbitraries applied to Lakes 
cargo: 


**Further, in the same decision, the Commission 
excised coverage of the Great Lakes from the River 
Plate and Brazil Conference’s dual rate contract. 
It did so, in part, on the basis of a record which showed 
that the River Plate Conference, too, followed a 
policy of imposing ‘differentials’ or ‘arbitraries’ 
against Great Lakes cargo.”’ [citing, n. 9, 8 F. M. C. 
at 44] (Dow, 21-22). 


Nothing on the cited page or anywhere else in the deci- 
sion indicates that the issue of ‘“arbitraries”’ played any 
part whatsoever in the Commission’s decision. The deci- 
sion, as shown above, was based on the lack of service 
to the area, and the Conference was invited to submit its 
proposal again when service was fuller. 

In this case, the Examiner and the Commission’s Hear- 
ing Counsel agreed that the service was adequate. Respond- 
ents and Dow do not contest this or even discuss this point. 

Surely, for the Commission to invite a conference to 
submit a plan for extending its dual rate contract to the 
Great Lakes when service was fuller, and then to refuse to 
allow an extension when a conference with adequate service 
came forward is indeed arbitrary. 

Both Respondents and Dow prefer to rely on the part 
of The Dual Rate Cases which dealt, not with the Great 
Lakes, but with a conference system which covered five 
separate foreign destination areas in South America, Cen- 
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tral America and the Caribbean. The discussion is simply 
not relevant. As the Examiner pointed out in relation to 
this part of the Commission’s decision, dealing with F. M. C. 
Docket No. 1092: 


“But the Great Lakes and the Atlantic and Gulf 
are not separate trade areas in the sense that the 
term was used in Docket No, 1092. * * * But to use 
the term as it was used in Docket No. 1092, the trade 
areas with which we are coneerned are Australia and 
New Zealand, and nobody has suggested that they 
should require separate dual rate contracts.”". (JA 
101-102) 


Thus, the past decisions of the Commission are clearly 
inconsistent with its decision in this case, and vet the Com- 
mission has shown no awareness of the inconsistency, nor 
has it explained its departure from its policy in any way. 
Its decision in this proceeding was arbitrary and capricious. 


VI. 
THE JURISDICTIONAL ARGUMENT. 


Respondents have repeated. in shortened form, the 
argument made to this Court in their Motion to Dismiss 
the Petitions for Review. No new argument is included in 
this presentation. 

Dow now supports respondents’ position with three 
pages which add nothing to their legal argument. 

Neither party seems to have paid anv attention to peti- 
tioner’s Reply to the Motion to Dismiss Petitions for Re- 
view which is reproduced in the Joint Appendix (JA38). 
and fully answers these arguments. 

This Court denied the Motion to Dismiss. No new 
argument has been forthcoming from Respondents or Dow. 
The Court should, therefore, reject this challenge to its 
jurisdiction. 
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ConcLvusion. 


For the foregoing reasons, Petitioner prays that this 
Court: . 


1. Hold that the Comnnission’s Report and its final 
order were without basis in law and contrary to Section 15 
of the Shipping Act, 1916, as amended; 


2. Vacate the Commission’s Report and its final order 
and remand the matter to the Commission with instructions 
to approve proposed Agreement No, 6209-8 and permit the 
use of the Conference’s dual rate contract in the entire 
trade covered by the Conference Agreement; 


Grant such other and further relief as the Court may 
deem appropriate. 


Respectfully submitted, 


Eimer C. Mappy, 
Roxatp A. Capone, 
Baupvix Erxarsoy, 
120 Broadway, 
New York, N. Y. 10005, 
and 
The Farragut Building, 
900 Seventeenth Street, N. W., 
Washington, D. C. 20006. 
Attorneys for Petitioner, 
U. S. Atlantic & Gulf/ 
Australia-New Zealand 
Conference. 
March 24, 1966. 


Kraury, Campsett & Keatrye, 
120 Broadway, 
New York, N. Y. 10005, 
and 
The Farragut Building, 
900 Seventeenth Street, N. W., 
Washington, D. C. 20006, 
Of Counsel. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NOS. 19,637 & 19,704 
U.S. ATLANTIC & GULF/AUSTRALIA-NEW ZEALAND CONFERENCE, 
Petitioner, 
-v- 
FEDERAL MARITIME COMMISSION and UNITED STATES OF AMERICA, 
Respondents, 


DOW CHEMICAL COMPANY and DOW CHEMICAL INTERNATIONAL, S.A., 
and NORTH ATLANTIC PORTS ASSOCIATION and PORT OF NEW YORK AUTHORITY, 


Intervenors. 


ON PETITIONS FOR REVIEW OF A REPORT AND 
ORDER OF THE FEDERAL MARITIME COMMISSION 


DONALD F. TURNER JAMES L. PIMPER 
Assistant Attorney General General Counsel 


vi.tad States Court of Arrszis 
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for the Distrct of Columbia Circuit 
IRWIN A. SEIBEL WALTER H. MAYO III 


here lieu FIED APR 5 1966 Attorney 
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Department of Justice On Pp 
at han acksour 


CLERK 


Washington, D. C. 
March 8, 1966 


In the opinion of respondents, the questions presented are as fol- 


lows: 
1. Does this Court have jurisdiction under the Review Act of 1950 
| 
(5 U.S.C. 1031, et seq.) to review the Federal Maritime Commis- 
sion's disapproval of petitioner's application for extension of 
its rate-making authority and dual rate centrake system where 
the petition to review was filed sixty-two days after entry of 


the Commission Order? 


Does the filing of a petition to review the Commission's subse- 
quent Order of Discontinuance which does not aggrieve petitioner, 
and to which it consented, revive petitioner'd right to review of 
a Commission Order entered earlier in the proceeding? 

Was not the Commission required under section |Lib of the Shipping 
Act, 1916, to disapprove petitioner's application to extend its 
dual rate contract system to Great Lakes ports having found that 
such extension would result in discrimination against such ports, 
be detrimental to the commerce of the United States, and con- 
trary to the public interest? | 
Was not the Commission required under section 15 of the Shipping 
Act, 1916, to disapprove petitioner's application to extend its 
rate-making authority over the Great Lakes having found that the 
procedures involved would permit carriers serving competitive 


Atlantic and Gulf ports to exercise a dominant influence over the 


setting of rates in the Great Lakes? 


QUEST 


QUESTION 


PRESENTED 
Bobi ol 


COUNTERSTATEMENT OF 


SUMMARY OF ARGUMENT 


Iv. 


THE COMMISSION CORRECTLY REQUIRED THAT THE GREAT 
LAKES SECTION HAVE THE RIGHT OF INDEPENDENT ACTION 
OVER GREAT LAXES RATES. 


THE COMMISSION'S MODIFICATION OF THE PROPOSAL THAT 
GREAT LAXES RATES BE ESTABLISHED BY APPROVAL OF 
3/4, OF THE GREAT LAKES CARRIERS IS SUPPORTED BY 
ADEQUATE FINDINGS AND CONCLUSIONS. 


THE COMMISSION CORRECTLY DISAPPROVED PETITIONER'S 
PROPOSAL TO EXTEND ITS DUAL RATE CONTRACT SYSTEM 
TO THE GREAT LAKES. 


THIS COURT IS WITHOUT JURISDICTION TO ENTERTAIN 
THE PETITIONS TO REVIEW. 


CONCLUSION 
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| 
Petitioner is an association of carriers serving the trade between 


ports on the Atlantic and Gulf coasts and ports in the Australia-New 
Zealand area. Its six member lines operate under an jagreenent which, by 
virtue of the Commission's approval, permits them ley rates and engage 
in other anticompetitive activities free of the sanctions of the anti- 
trust laws. Shipping Act, 1916, $15, 46 U.S.C. 814 
In 1963 petitioner sought Commission approval t 
fixing powers in certain respects to ports on the Great Lakes and the 
St. Lawrence River. Under a proposed amendment to its basic agreement, 
petitioner would add these ports to the trade covered by the conference. 
A Great Lakes section was to be established composed of such conference 
lines as gave satisfactory evidence of an intention and ability to serve 
Great Lakes shippers. While three of the six conference carriers at the 


time had satisfied these requirements of eligibility, only one—Atlant- 


trafik—was actually serving lakes ports | 
| 
The conference proposed to allow the Great Lakes members the right to 


establish rates and conditions applicable to shipmehts from the Lakes 
| 
section. However, Lakes members could not prescribe) rates lower than 
those in existence for shipments from Atlantic and Gulf ports unless ap- 


proved by the conference as a whole (including those! not serving the 


Lakes). In other words, without the consent of the conference as a whole, 
: 


conference lines eligible for membership in the Great Lakes section could 


not set a rate on a commodity moving from the Great Lakes to Australia 
or New Zealand lower than the rate fixed for that commodity between an 
Atlantic or Gulf x ; Australia or New Zealand. 

Another proposal suomitted for Commission approval would have ex- 
tended the scope of the conference's dual rate contracts with shippers to 
include the Great Lakes. These contracts grant lower (contract) rates to 
shippers who agree to ship exclusively with conference carriers. Under 
this proposal, a shipper who had obtained the contract rate on shipments 
from Atlantic and Gulf coast ports could no longer do so unless he also 
agreed to use only conference lines on carriage from Great Lakes ports. 

Finally, the conference proposed that action by the Great Lakes sec- 
tion would require a three-fourths vote of the lines eligible for member- 
ship in that section. tervening in opposition to the conference pro- 
posals were a shipper with a plant in the Great Lakes area, a nonconfer- 
ence carrier which proposed to operate a service from the Lakes ports, and 
Great Lakes port interests. Intervening in support of the conference pro- 
posals were Atlantic port interests. 

After a full administrative hearing, the Commission approved the es- 
tablishment of a single conference to include the separate trade areas for 
administrative purposes because of the economics which a single conference 


administration would achieve. 


The Commission disapproved, however, pursuant to section 15, the pro- 


vision granting a veto power over rates from Great Lakes ports to confer- 


ence lines which are not eligible to serve those ports. It found that the 


re 


Great Lakes are competitive with the Atlantic and Gulf ports despite the 
shorter shipping season in the Great Lakes and the greater transit time 
rom the Lakes to New Zealand and Australia. Thus, it noted that when the 


| 
Lakes are navigable, many shippers located on or near the Lakes find the 
| 


saving of inland transportation costs a strong inducement to ship from the 
Lakes. On the other hand, a shipper more interested in speed, rather than 
cost, will look to the Atlantic ports. The Commissicn took cognizance of 
conference fears that unlimited power in the Great Lakes section to set 
rates below those from Atlantic and Gulf ports might lead to destructive 
competition between the two competing trades. In itg view, however, the 
grant of a veto power over rates to conference menbers who do not serv 

the area posed a greater threat than the existence of rate competition be- 
tween two competing areas. The Commission further noted that the confer- 
ence was in effect seeking to cover within a single conference two natur- 


ally competitive trades. Accordingly, this proposal would be invalid on 


the additional ground that it was contrary to the specific requirement of 


| 
section 15 that agreements between conferences serving different trades 


that would otherwise be naturally competitive may not be permitted unless 


| 
each conference retains the right of independent action. 


The Commission also rejected petitioner's proposal to extend its 


dual rate system to the Great Lakes as imposing a greater restriction on 


shippers than was necessary to compete effectively with independent carri- 
| 
ers in the Great Lakes. The institution of a separate dual rate contract 


for the Great Lakes section, in the Commission's opinion, was sufficient 
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to accomplish this end. Otherwise a shipper who must ship via Atlantic 
ports when the Great Lakes are closed to navigation or when speed is essen- 
ble forced to either one of two undesirable alternatives: 
the higher noncontract rates, or (2) sign a dual rate contract 
under which he would have to use conference vessels from the Great Lakes 
as well as the Atlantic and Gulf, whether or not conference rates and 


service in the Lakes are satisfactory to him. Allowance of this proposal, 


The Commission also disapproved the proposal requiring the Lakes mem- 
to establish their rates by a three-fourths majority. It noted that 


since only three carriers proposed operations from the Lakes such an ar- 


rangement would enable one carrier to effectively frustrate the wishes of 


the majority. 

Prior to serving its Report on June 24, 1965, the Commission remanded 
certain issues to the hearing examiner for consideration. Those issues 
subsequently became moot, and with petitioner's concurrence the Commission 
issued an Order dismissing the remanded issues on August 26, 1965. 

On August 25, 1965,—sixty-two days after service of the Report— 


i/ 
the conference filed its petition to review the Commission Report of 


June 2, 1965. Thereafter on September 23, 1965, petitioner filed a 


I/ No. 19,037. 


2/ | 


second petition to review the Report of June 2h, 1965, |and the "final 
order" of August 26, 1965. On October 4, 1965, the Coymission filed a 
| 
Motion to Dismiss the Petitions to Review urging that the first petition 
was untimely filed and that the second petition sought/review of an order 
| 
which did not aggrieve petitioner. Although this Court denied the Motion 
on November 24, 1965, we assume that the denial was without prejudice to 


| 
a renewal of the Motion at this time. Accordingly, we| renew our conten- 


this appeal. 


tion that this Court is without jurisdiction to consider the merits of 
| 
| 
| 


JMMARY OF ARGUMENT 


Although the Commission approved petitioner's proposal to extend its 
conference administration to the Great Lakes area, the Commission found it 
necessary to ‘disapprove a proposal which would have given carriers in the 

Gulf having no service in the Great Lakes a veto over the 

rates at a level lower than Atlantic and Gulf rates. 

This disapproval was based on that proviso in section 15 of the Shipping 
Act, 1916, which reauires that the right of independent action be preserved 
in agreements between carriers or conferences of carriers which are natur- 
ally competitive. The Commission's imposition of the independent action 
requirement was in accord with the legislative intent in enacting the re- 
quirement to prevent a situation where a decision with respect to rates 
was transferred to carriers having no knowledge of the shippers involved, 
the circumstances surrounding the rate decision, or any interest in serv- 
icing the shipper. Moreover, the situation in the instant case is iden- 
tical to that which confronted Congress when it enacted the requirement. 

The Commission's modification of another of petitioner's proposals 
which would have required a 3/ vote of the members of the Great Lakes 
section to set rates was required because the Commission found that such a 


requirement would at this time frustrate the will of the majority. Since 


only three carriers were eligible for membership in the Great Lakes sec- 


tion at the time of the hearing, a 3/h vote requirement would have given 


one carrier a veto over rate decisions. The Commission's modification i 
| 


instance was not at odds with decisions of this fourt. The Cormmis- 


requisite supporting findings and propebly stated the ulti- 
| 
conclusion that the proposal should be disapproved. 
The Commission's disapproval of the extension off netitioner's At- 
lantic and Gulf dual rate contract to the Great Lakes area was likewise 


required by the facts of this case. Such an extension would have obli- 
gated shippers who have signed dual rate contracts for Atlantic and Gulf 


ports to ship via conference vessels in the Great Lakes, although service 


| 
and schedules in that area might not be satisfactory to them. The pro- 
| 
posal would also tend to divert cargo from the Great jLakes area even though 


satisfactory nonconference service was available. The object of section 


lly of the Shipping Act, 1916, was in this instance preserved by allowin 


etitioner to offer a separate dual rate contract in| the Great Lakes area 
i] ‘Pp > 


thereby giving shippers a choice rather than forcing|them to an "all or 

nothing" decision. 
Finally, it is respondents' contention that Gualcouss should dismiss 

the petitions to review without considering them on the merits, because 


the petition in No. 19,637 was untimely and the petition in No. 19,70h 


seeks to review an order which does not aggrieve petitioner. 


THAT THE GREAT LAKES 
ENT ACTION OVER 


The Commission recognized that "certain administrative economies 
can ve effected by permitting separate trade areas to be brought under 
a single conference administration," (JA 15 ) and therefore authorized 
the conference to ex.end its administration to the Great Lakes area. 
It disapproved 5n two grounds, however, the proposed conference amendment 
requiring the approval of 2/3 of all conference members to set a rate for 
Lakes section lower than that applicable to Atlantic-Gulf shipments. 
Tae Commission found that in spite of the single administration the 
sections of the conference--the Atlantic and Gulf on the one hand and 


Great Lakes on the other--are as naturally competitive as two separate 


conferences with independent administrative facilities. The Commission 


recognized the difference in transit time for shipments to the South 


Pacific from t: trade areas and the fact that the Lakes are closed 
erie 


to navigation during the winter months. Nonetheless, it found that: 


At present the Great Lakes are competitive with 
Atlaritic and Gulf ports, and many shippers move 
their goods from both areas. * * * Although A 

- A and Port have filed tariffs covering the 
Great Lakes, and have solicited cargo, they have 
not ds yet secured cargo sufficient to justify a 
sailing from the Lakes. Most of their solicita- 
tion lhas been directed to automobile shippers 

who account for about 70% of the revenue in the 
Great Lakes trade. Competition for this cargo is 
keen. A & A actually had a booking from Chrysler, 
a major shipper of automobiles, but Chrysler 
cancelled this booking when it determined that 
faster service from the Atlantic was needed. The 
loss of this booking forced A & A to cancel its 
scheduled sailing. (JA 12,14) 


o8ese 


The Commission that when the Lakes are navigab 


located near Lakes ports are induced to ship from those 


to save the cost of transportation inland to Atlantic o 
On the other hand, a Lakes shipper interested in faster 


spurn the closer ports and ship overla 


nd to the Atlanti 


Moreover, petitioner's own witnesses recognized th 


competition between the two trading areas. One witness 


the creation of a separate Great Lakes Conference becaus 
| 


‘Noreate further competition for us and which we wish to 


if 


Another witness stated that some shippers shipped both 
as well as from Lakes ports, which is further indication 


e 


Having found the two trade areas competitive rathe 


between the two areas exists (JA 140 


mentary, the Commission refused to permit the Atlantic a 


of the conference to exercise a veto power over rates se 


Lakes members. 


It recognized that a lower rate from the Lakes wo 


delivery will 


ce and Gulf. 


e existence of 
was opposed to 

e 

avoid" (JA 159 ). 
ce-Gulf 


rom Atlanti 


that competition 


r than supple- 


nd Gulf members 


U 


by the Great 


1 


1d seldon 


be established because of the additional expenses in car. 


is 


ryt cargo out of 


hould nonetheless 


the Lakes, but concluded that the Great Lakes carriers 


5 7 : . | 
be free to set such rates. The Commission also was cogn 


fear that if the Lakes members were free to set rates te 


: ae [3 
tructive rate competition m 


Atlantic and Gulf ports, des 


cluded, however, that "the vesting of rate-making deci 


who do not serve the area 


more dangerous to the commerce of the United States than 


rate competition between two competing areas." (JA 16 
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gions 


in whose rates they have a vqice 


izant of petitioner's 
‘low those from 
It con- 


ght ensue. 


in carriers 


faould/ be far 


the existence of 


therefore reflects a balancing of two 


potential evils. It found that the existence of a veto power in carriers 

‘ or interest in the welfare of shippers in another 
trade area posed the greater threat to the public interest than the rate 
competition envisaged by petitioner. 


In addition, the Commission observed that in enacting section 15 


of the Shipping Act, 1916, Congress had already made the finding that 


where conferences are competitive, each conference should retain the right 


of independent action. Section 15 states in part: 

No. . . agreement shall be approved, nor shall 
continued approval be permitted for any agree- 
ment (1) between carriers not members of the same 
conference or conferences of carriers serving 

trades that would otherwise be naturally 
competitive, unless in the case of agreements 
between carriers, each carrier, or in the case of 
agreements between conferences, each conference, 
retains % ignt of independent action, ... - 


the statute does not expressly refer to carrier groups which are 


ence, we submit that the Commission was clearly 


in finding that t! rovision applies in the instant case. 
ta 


Gk, Lt fire ep bmg T 
ctio# proviso was‘1 


chanel eae ear 

The independent iheluded in section 15 because of 

the existence at the time P 87-36 (the Bonner Act) was enacted of a 

joint agreement (No. 8200) between the member lines of the Far East Con- 

ference, carriers based on the Atlantic and Gulf, and the member lines of 
Pacific Westbound Conferences, carriers based on the Pacific Coast of 


United States. Both conferences competed for cargo to the Far East, 


it was the intent of Congress, in enacting the proviso, to prevent a 


situation where’ a decision with respect to rates was transferred to carriers 


; i = Sy : ei 1S) 
Ae i i ele OY) nee eG 
Las pla as pair > heeds 


having no knowledge of the shippers involved, the circumstances surrounding 


rate decision, or any interest in servicing the shippers. House Report 
: : 

98, 87th Congress, lst Session, p. 10. 

In this case, the Commission acted directly in condert with the intent 


of Congress in imposing the independent action requirement and by not allow- 
‘4 y 


ing the Atlantic and Gulf section a veto power over the |Great Lakes rates. 


The reason for the proviso, was succinctly stated by the House Committee: 
+ P| 


This joint agreement /referring to the jqint 
agreement between Far East and Pacific Westbound/ 
has operated to the detriment of shippers by trans- 
ferring the ultimate decision with respect to!their 
rates from the carriers immediately serving them to 
the carriers on the other coasts who have no knowl- 
edge of or necessarily any interest in the welfare 
of the particular shipper. House Report No. 498, 87th 
Cong., lst Sess., p. 10. 


It is obvious that petitioner's intent was to give the Atlantic and Gulf 


section, composed of carriers operating on a noncontiguous coast from th 
| 


Great Lakes, the same kind of veto power possessed by the conferences re- 
ferred to by the House Committee. The Commission was required to and did 
| 
| 
take action to ensure that the veto was not exercised. | 


ION'S MODIFICATION OF THE PROPOSAL THAT 
TABLISHED BY APPROVAL OF 3/k 


! ADEQUATE 


td 
ano 


oO 


The Commission also disapproved petitioner's proposal requiring that 
"members of the Great Lakes section must set their rates by a 3/4, vote of 
the members of that section" (JA 19 ). The Commission modified the 3/L 


recuirement to 2/3. As a result conference action on all matters re- 
4 2 


quires the assent of 2/3 of the conference membership since rate-making in 


the Atlantic and Gulf also requires the approval of 2/3 of the Atlantic- 
Gulf members. 
Petitioner correctly asserts that the Commission can approve a 3/4 
voting requirement. Congress entrusted this decision to the Commission: 
Because of the widely varying needs and membershin 
of the many conferences serving ports of the United 
States and because of the detailed studies which 
should be made by conference/shipper experts before 
any’ such decision were reached, we think it would be 
most unwise to legislatively mandate an answer. Sen. 
Report No. 860, 87th Cong., lst Sess., p. 15. 

Here the’ Commission found that because the membership of the Great 
Lakes section was limited to three carriers, the modification was neces- 
sary since the 3/4, requirement would have allowed one carrier to exercise 
a practical veto over rate decisions in the Lakes area. 

Since Congress delegated the power to determine voting requirements 
to the Commigsion, the finding that it would be undesirable to allow one 


Lakes carrier to thwart the wishes of the other two clearly requires af- 


firmance of the Commission order: 


This is clearly a question the resolution of which 
must be left primarily to the agency with expert 
experience in the everyday realities of the) shipping 
industry, and to which Congress has entrusted primary 
responsidility for effectuating the purposes of the 
Act. “ * * The Commission is far better suited than 
courts to determine what degree of specificity is 
required in a particular situation, in light of the 
practicalities of the shipping industry. International 
Packers, Ltd. v. Federal Maritime Commission, U.S. 
App. D.C., F.2d (January 25, 1966, Slip 
Opis: Ps 6): 


Petitioner argues that the Commission's modification is at odds with 
this Court's decision in Aktiebolaget Svenska Amerika L. v. Federal Mari- 


time Com'n, U.S. App. D.C. > 351 F.2d 756 (1968). In that case, 
this Court remanded to the Commission the matter of the Commission's dis- 
approval of the Trans-Atlantic Passenger Steamship Conference's unanimity 
and tieing rules because the Commission had not made |supporting findings 


which adequately sustained its ultimate finding that the unanimity rule 


should be disapproved and had not phrased its disapproval of the tieing 


“pule in the terms of the statute. 


In the instant case, the Commission has given its reason for modify- 
ing the voting requirement—that, unless the modification is made, one 


line will have a practical veto over rate making in the Great Lakes sec- 


tion of the eneenl ale 


Moreover, the Commission made the requisite finding that the 3/h 
voting requirement had to be disapproved because it did not meet the 


standards of section 15, petitioner's assertion to the contrary, notwith- 
| 


standing. The 3/4 voting requirement was only one of the reasons why , 
/ Q y 2 y | 
Cor ar wh Gr yf 22134. 


reement 6200-8 was disapproved, and on page ll of its Report 
mission stated: 


For the foregoing reasons, we find Agreement 
6200-8 as suomitted by the conference to be detri- 
mental to the commerce of the United States and 
Giscriminatory as between ports, in violation of 
Sections lyb and 15 of the Act. It is disapproved. 
(JA 21 )(Emphasis supplied). 


Commission's disapproval was phrased in the exact words of the statute 
s thus ‘in accord with the requirements laid down by this Court in 


Aktiebolaget Svenska case. The disapproval should therefore be af- 


firmed. 


a eat FE 


THE COMMISSION CORRECTLY DISAPPROVED PETITIONER'S PROPOSAL 


O EXTEND ITS DUAL RATE CONTRACT SYSTEM TO THE GREAT LAKES. 


The Commission also disapproved petitioner's proposa 


antic and Gulf dual rate contract to the Great Lakes. | Under this pro- 


posal, shippers who are parties to a dual rate contract for shipments from 


Atlantic and Gulf ports would be required to use conference vessels fram 


the Great Lakes as well as the Atlantic and Gulf. 


Petitioner claimed that this extension was necessary to enable con- 


ference lines to combat competition from nonconference carriers in the 


Great Lakes. The Commission acknowledged that a legitimate purpose of a 


a 


dual rate system is to enable conference lines to compete) effectively 


ee ee 
: - * : k : 
against independents. It pointed out, however, that in the instant case 


| 
this goal could be achieved by having a dual rate contracit for the Great 


Lakes section, independent of the contract covering Atlantic and Gulf ports. 


To allow the conference proposal, in the Commission's view, would impose 


a greater restriction on Great Lakes shippers than was necessary to deal with 


nonconference competition and would also be harmful to the development of 


the Great Lakes as a trading area. A shipper located in the Great Lakes area 


must use the Atlantic and Gulf ports during the period whien the Great Lakes 


are closed to navigation. He may also prefer the Atlantic and Gulf when 


speed is of the essence. It would therefore serve his needs to have a dual 


| 
rate contract covering shipments from the Atlantic. 


On the other hand, he may find the conference servic 


e or rates from 


the Lakes unsatisfactory. Nevertheless, under the conference plan, he 
| 


would be obligated to use conference vessels for the Lakes. 


eeneee 


impair the development of the 


shipper required to use conference vessels from the Lakes 


ids the conference service unsatisfactory, move Ais cargo 


though satisfact vory nonconference service were 


availadle from the Lakes, vau s diverting cargo from ports in the Takes area. 


The Commission, in short, believed the conference could achieve its 


peters 


purpose of dealing witn nonconference competition by having a separate dual 


rate system for each trade area. This in turn would obviate the necessity 


for Lakes shippers to make an all a7 nothing choice and avoid the risk of 
3 


diverting cargo from Lakes ports. Accordingly, it disapproved the peti- 


tioner's proposed extension, concluding that: 


On this record we find that the extension to the Lakes 
of the same dual rate contract applicable at Atlantic 
and Gulf ports will be detrimental to the commerce of 
the United States, discriminatory against Great Lakes 
ports'in favor of Atlantic and Gulf ports, and contrary 
to the public interest in violation of Sections lub and 


15 of the Act (JA 20 ). 
Thus, the Commission, "the agency entrusted with the duty to protect the 
ublic interest," is ensuring that the conference conduct which is legal- 
ized "does not invade the prohibitions of the anti-trust laws any more 


than is necessary to serve the purposes of the regulatory statute.” 


commenting 
Act, the Senate Commerce Committee stated : : 

"In two respects that bill as it passed the House consti- 
tutes! a landmark of sensible international shipping regu- 
latory legislation. First, it accords great weight to 
the rights and needs of American shippers. Second, it 
forthrightly rejects the domestic antitrust argument that 
fair and effective exclusive patronage contracts between 
shippers and steamship conferences should not be legalized ." 
Senate Report No. 860, 87th Cong., lst Sess., p. 1 
(emphasis supplied). 
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Isbrandtsen Co. v. United States, U.S. App. D.C. 293, 297; 211 F. 2d 
51, 57 (1954), cert. denied sub nom. Japan Atlantic & Gulf Conference v. 
United States, 347 U.S. 990 (195). | 
The Commission's refusal to approve a conference proposal which would 
force shippers to use conference lines in two trades inorder to obtain 


contract rates in a single trade is consistent with its!recent decision 


in The Dual Rate Cases, 8 F.M.C. 16 (1964), remanded on|other grounds 


subd nom. Pacific Coast European Conference v. Federal Maritime Commission, 
350 F. 24 197 (1965), cert. den. 382 U.S. 958 (1965). ‘There the Commission 


considered the application of ten steamship conferences; to form one associ- 
ated conference covering five different trading areas. Although it sanc- 
tioned the creation of the associated conference, the Commission refused 
approval of a dual rate contract which would bind shipper signatories to 

| 


ship on conference vessels in all five trade zones: 
| 
The use of a dual rate contract by the new conference 
presents a special problem, however. As discussed] above, 
the conference members themselves have recognized that five 
separate trade areas are involved and that a carrier who 
does not serve a particular trade should not be permitted 
to control the rates and practices in that trade. iYet, at 
the conference is permitted to offer a single dual] rate con 
tract which includes all five of the trade areas, havchantts: 
will be forced to obligate themselves to exclusive! confer- 
ence patronage in trade areas not desired in order, to obtain 
contract rates in a trade area where they feel the] dual rate 
contract meets their needs. This seems to us neither neces- 
sary nor fair. | 


We have approved the new agreement on the ground that it is 
largely concerned with providing a means of central administra- 
tion for a number of conferences. In keeping with this, we are 
approving the use of a dual rate contract in each of these five 


f 

trade areas and merchants must be offered the privilege of 

executing a contract for any or all of the trade areas, as they 

desire. We find that it would be both contrary to the public 

interest and detrimental to commerce for the conference to require 

that a merchant obligate himself to exclusive patronage in all 

Of these trade areas in order to obtain contract rates in a single 
Any sucn requirement would, of necessity, bring into 

serious Question the new conference arrangement itself. 

at 50 (Emphasis supplied 


the instant case. The Commission 


explicitly stated that one of the primary considerations for approval 


£ the new agreement which set up a separate Great Lakes section with 


the conference was administrative economy (JA 15 ). To allow peti- 
tioner in addition to bind all shippers who sign a dual rate contract 
rimarily for one trading area to ship via conference vessels in both 


ing areas runs counter to the Commission's philosophy in The Dual Rate 


In fact, as stated in that decision, such an arrangement would / 


into serious question the new conference arrangement itself." | 


8 F.M.C. at 50. 

Petitioner's argument that the prompt release clause in the dual rate 
contract would allow signatories to ship via nonconference vessels if the 
conference were unable to provide a sailing does not avoid the Commission's 
objection to the extension. Shippers are still compelled to use Conference 
vessels in both trades. The release clause does not allow the shipper 


a choice, its operation depends solely on whether or not the Conference 


iven area at a given tim Nor does the 
fact that the shipper may cancel the contract on ninety @ays' notice 


obviate the objection to obligating a shipper to exclusive patronage in 
| 


shipper since he loses his future contract status and mu 


—_—_—_—-— | 
non-contract rates. | 

| 

In finding that promotion of commerce in the Great Lakes will best 

be served by separate dual rate systems, he Commission was necessarily 
forced to make a prediction. But the Commission also recognized that dual 
rate contracts would be available to all shippers in ore the Lakes and 

| 
Atlantic-Gulf sections. The Commission's decision thus preserves the 
objective of section lb of the Shipping Act that dual rate contracts 


should be made available to shippers on equal terms and conditions. 
| 


of 


THIS’ COURT IS WITHOUT JURISDICTION TO ENTERTAIN 
THE PETITIONS TO REVIEW. 


TO Wry 


In the foregoing part of our brief, we have urged that there is a 
rational basis for the Commission's decision, that it is supported by 
adequate findings and conclusions, and that it should therefore be af- 
firmed. In so doing, we have assumed that the review petitions were 
timely filed and that the Court has jurisdiction to entertain these ap- 


peals. 


We now propose to urge that the petition in No. 19,637 was not filed 
Fi Lid 4 ys S 
within the statutory period and that the petition Sn No. 19,704 seeks to 


review an order which does not "aggrieve" petitioner, and that both peti- 
tions should therefore be dismissed. The Administrative Orders Review Act 
of 1950 which ‘confers jurisdiction on the Courts of Appeals to review 
orders of the Federal Maritime Commission provides that: 


Sec. Any party aggrieved by a final order 
reviewable under this Act may, within sixty 
days after entry of such order, file in the 
court of appeals, * * * a petition to review 


h oS US. s 
such order. 5 U 034 ae f of 2) 
In filing its first petition to review on August 25, 1965 (No. 19,637), 


petitioner stated that it was seeking review of the Commission's "final 
order" of June 2h, 1969: 


This is a petition of the United States Atlantic & 
Gulf/Australia-New Zealand Conference * * * for 
review of the final order of the Federal Maritime 
Commission *« * * entered * * * and served on the 
Conference by mail on June 2, 1965 (Petition to 
Review, p- 1). 


L/ These arguments were advanced to the Court through Respondents! Motion 
to Dismiss, which was denied on November 24, 1965. We assume this de- 
nial was without prejudice to a renewal of our jurisdictional objec- 
tions at the hearing on the merits. 
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The petition later stated that the Commission's Report of June 24, 1965, 


"is a final order within the meaning of 5 U.S.C. 88 1009(c) and 1032." 


a | 
(Petition to Review, p. 5). The petition to review, however, was filed 


sixty-two days after service of the Commission's decision. In our view, 
pit Scene | 


it was untimely and should be dismissed. 
In opposing our Motion to Dismiss, petitioner argued that the Com- 


mission's action was not "final" for review purposes until the Order of 
(SAW mG 
Discontinuance was entered on August 26, 1968. a That order, however, is 
————————————————————— 
totally irrelevant to the questions here under consideration. It related 


to certain issues which had been remanded to the Hearing Examiner and as 


to which the petitioner later consented to a dismissal. Nonetheless, 
—— — — — ee Te pte tet aa irs | 


despite its earlier recognition that the decision of june 2h, 1965, was 


in fact ¥he: real basis of avs grievance, petitioner seized upon the Order 


of Discontinuance as an opportunity to repudiate its position. It there- 


fore argued that the Commission did not label its oer 2th action as an 


| 
"order" but rather as a "report" and that the sixty-day period for seeking 
Peer ek a gate perme 


review did not begin to run until August 26th when the Order of Discontinu- 


ance was served. In Isbrandtsen v. United States, 93/U.S. App. D.C. 293, 


211 F.2d 51, 55 (1954), cert. den. sub nom. Japan Atlantic & Gulf Confer- 


ence v. United States, 327 U.S. 990 (1954), this Court stated: 


Whether or not the statutory requirements o 
finality are satisfied in any given case de 
not upon the label affixed to its action b; 
administrative agency but rather upon a realistic 
appraisal of the consequences of such action. 


Ma) 
disechVice Te esia) Gelfrl kane 


We submit that a "realistic appraisal" of the consequences of the Commis- 


sion's action indicates that it was final on June 2uth. The Commission 


approved one proposal and disapproved the others (JA 21 The 


consequences of the Commission's action were therefore immediately apparent 
to petitioner. The Report of June 2h recognized that the action taken by 
the Commission was final except for those issues remanded to the Examiner, 
and petitioner was aware of the consequences of the Report as evidenced 
oy its Petition in No. 19,637. 

This Court should therefore hold that the Commission's report of 
June 2th constituted final action for the purpose of review, that the 
petition to review that action was untimely and that the later entry of 
the Order of Discontinuance—an order which did not aggrieve petitioner 
and to which it consented (JA171173)—did not revive petitioner's right 


review. Both petitions to review should therefore be dismissed. 


CONCLUSION 

The Report of the Federal Maritime Commission under review should be 
affirmed. In the alternative the petitions to review should be dismissed 
on the ground that the Court is without jurisdiction to consider them. 

Respectfully submitted, 
Donald F. Turner James L. Pimper 
Assistant Attorney General General Counsel 
Irwin A. Seibel Walter H. Mayo III 
Attorney 
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STATEMENT OF QUESTIONS PRESENTED 


In disapproving Agreement No. 6200-8 under Section 15 
of the Shipping Act, 1916, and in disapproving use of the 
Conference’s dual rate contract in the entire trade covered 
by the Conference Agreement, 


(1) Whether the Commission erred as a matter of law 
in concluding that the Conference’s Great Lakes carriers 
must be free to establish their rates independently; 


(2) Whether the Commission acted contrary to law in 
concluding that it could not approve a three-fourths vote 
requirement in the Conference's Great Lakes section, where 
such requirement presently affords one carrier a practical 
veto; 

(3) Whether the Commission’s conclusion that extension 
of the Conference’s dual rate contract would contribute to 
diversion of cargo from the Lakes was supported by, and 
in accordance with, reliable, probative and substantial 
evidence ; 


(4) Whether the Commission’s action was an abuse of 
diseretion ; 


(5) Whether the Commission’s action was arbitrary and 
capricious. 


INDEX 
AND TABLE OF CASES 


Statement of Questions Presented 


Jurisdictional Statement 


Statement of the Case 
The Examiner’s Initial Decision 


The Commission's Decision 
Statutes Involved 
Statement of Points 
Summary of Argument 


Argument: 


I. The Commission erred as a matter of law in 
concluding that Section 15 requires the Great 
Lakes Section be free to establish its rates in- 
dependently 


. The Commission acted contrary to law in dis- 
approv ing the three- -quarters voting requirement 
in the Great Lakes Section 


The Commission’s conclusion that extension of 
the conference’s dual rate contract would con- 
tribute to diversion of cargo from the Lakes 
was unsupported by, and not in accordance with, 
reliable, probative “and substantial evidence ... 


. The Commission acted arbitrarily and capri- 
ciously and abused its discretion in ‘disapproving 
Agreement No. 6200-8 and in denying extension 
of the conference’s dual rate contract to the 
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IN THE 


United States Court of Appeals 


For THE District or CorumBia Circuit 


Nos. 19,637 and 19,704 


U.S. Atuastic & Guir/AvsTRaLia - New ZEALAND 
ConrerENcE, Petitioner, 
Vv. 


FeperaL Maritime COMMISSION AND UNITED STATES 
or America, Respondents. 


Petition to Review an Order of the Federal 
Maritime Commission 


BRIEF FOR INTERVENORS NORTH ATLANTIC PORTS 
ASSOCIATION AND PORT OF NEW YORK AUTHORITY 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction herein under the provisions 
of the Act of Dec. 29, 1950, c. 1189, 64 Stat. 1129, as 
amended Aug. 30, 1954, ¢. 1073, sec. 2(b), 68 Stat. 961, 
U.S.C. Title 5 see. 1032, which confers exclusive jurisdiction 
upon this Court to enjoin, set aside, suspend (in whole or 
in part), or to determine the validity of, all final orders 
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of the Federal Maritime Commission (hereinafter ‘the 
Commission’’), the relevant functions of the Federal 
Maritime Board having been transferred to said Commis- 
sion by Reorganization Plan No. 7 of 1961, 26 F.R. 7315, 
7) Stat. S40 pursuant to U.S.C., Title 5 see, 1332. Juris- 
diction was invoked herein by the filing of a Petition for 
Review of the final order of the Commission entitled 
In the Matter of Agreement Nos, 6200-7, 6200-8, 6200-B — 
U. S. Atlantic and Gulf/Australia-New Zealand Con- 
ference, Docket No. 1166, pursuant to the provisions of 
the Act of Dee. 29, 1950, ¢. 1189, see. 4, 64 Stat. 1130, US.C., 
Title 5, see. 1034. 


Jurisdiction in the lower tribunal, the Commission, was 
conferred by the Act of Sept. 7, 1916, ¢. 451, sec. 1, 39 Stat. 
728, U.S.C., Title 46, sec. 814, as amended Oct. 3, 1961, 
Pub. L. 87-346, see. 2, 75 Stat. 763, and Feb, 29, 1964, Pub. 
L. 88-275, 78 Stat. 148: and by Act of Oct. 3, 1961, Pub. L. 
87-346, see. 1, 75 Stat. 762, U.S.C., Title 46, sec. 813a. 


STATEMENT OF THE CASE 


This proceeding involves review of a report and order 
of the Federal Maritime Commission under Sections 15 
and 14b of the Shipping Act, 1916, disapproving proposed 
modifications of the conference agreement of the U. S. 
Atlantic & Gulf/Australia-New Zealand Conference and 
denying permission to extend use of the conference’s ap- 
proved dual rate contract to the entire trade covered by 
the modified conference agreement. 


At the present time, the U.S. Atlantic & Gulf/Australia- 
New Zealand Conference consists of six ocean carriers! 


2 American & Australian Steamship Line—Joint Service; Bank Line, Ltd.; 
A/B Atlanttrafik (Atlanttrafik Express Service) ; United States Lines Com- 
pany (American Pioneer Line); Port and Associated Lines—Joint Service; 
Hamburg-Sudamerikanische Dampfscheffharts-Gesellschaft, Eggert & Amisinck 
Columbus Line, Inc., General Agents. Montreal Australia New Zealand Line, 
Ltd., (M.A.N.Z. Line), an associate member, is a separately managed service 
of the principals who make up two conference joint services, American & 
Australian Steamship Line and Port and Associated Lines. (JA 82, 85) 
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providing service from Atlantic and Gulf ports of the 
United States to ports in Australia, New Zealand and 
certain South Pacific Islands. Pursuant to the basic agree- 
ment, as approved by the Commission, rates for the con- 
ference require the assent of two-thirds of the conference 
members. 


The proposed amendments to the conference agreement, 
as incorporated in Agreement No. 6200-8 (JA 114, 115) and 
insofar as relevant to this proceeding, would: (1) include 
U. & Great Lakes and St. Lawrence ports within the 
coverage of the Conference, at the same time extending the 
coverage of the Conference’s dual rate contract to such 
ports; and (2) establish a Great Lakes section of the 
Conference, composed of member lines operating regular 
service from Great Lakes ports which would establish 
rates and conditions applicable to carriage from Great 
Lakes ports, subject to the consent of two-thirds of all 
conference members to any rate lower than the correspond- 
ing rate from the Atlantic and Gulf coasts. These proposed 
agreements were entered into by the Conference, subject 
to Commission approval. On December 23, 1963, the Com- 
mission instituted an investigation to determine whether 
such agreements should be approved, disapproved or modi- 
fied under Section 15 of the Shipping Act, 1916.2 Hearings 
were held in New York on March 30-31, 1964, and in Chicago 
on April 22, 1964. The Port of New York Authority and 
the North Atlantic Ports Association intervened in support 
of the Conference, and interveners in opposition included 
Dow Chemical Company and Dow Chemical International, 
§.A.; Federal Commerce and Navigation Company, Ltd. 


1The two-thirds voting rule was approved by the Commission in Docket 
1166 in approving Agreement 6200-7 (par. 2). 


2The investigation also encompassed Agreement 6200-7, of which paragraph 
(1) wes remanded to the Examiner, and paragraph (2) was approved, as 
well as Agreement 6200-B, a rate maintenance agreement between the Con- 
ference and certain lines operating from Canadian ports, which was subse- 
quently withdrawn. None of these agreements is at issue in this proceeding. 
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and Federal Commonwealth Line, International Associa- 
tion of Great Lakes Ports; Port of Chicago; and Hearing 
Counsel. 


The evidence of record before the Commission, de- 
veloped more fully below, established that the proposed 
agreements were essential to rate stability, which was, in 
turn, necessary to the maintenance of regular service from 
Lakes ports. 


(1) Since 1960, Lakes Service Has Been Characterized By Rate 
Instability, Operations at a Loss, and Insufficient Cargo To 
Sustain Regular Service 


The proposed agreements were supported by Atlanttrafik, 
a earrier which has offered a pioneering, and the only 
regular, service out of the Lakes to Australia sinee 1960. 
(JA 145) Each year this carrier has encountered rate- 
cutting competition on sustaining cargoes, primarily auto- 
mobiles (JA 142, 143) from operators who do not under- 
take to provide regular service and, in fact, have never 
returned to the trade. (JA 142, 149) These carriers, 
whether beeause of a lack of cargo or for other reasons, 
would, for example, offer eut rates to Atlanttrafik’s largest 
shipper and take its principal booking of automobiles 
moving out of Kenosha. (JA 143) Such represented a tre- 
mendous financial loss to Atlanttrafik. (JA 143) This 
loss of Atlanttrafik’s ‘‘backbone’’ traffie jeopardized its 
revenues in the amount of $750,000 in freight for one sea- 
son alone. (JA 152) Atlanttrafik has not experienced 
rate stability so far in the Great Lakes-Australian trade. 
(JA 154) The operations of Atlanttrafik’s competitors 
were conducted at a loss in connection with movements 
from Australia to Japan or from Japan inbound to the 
United States. (JA 144) This competition deprived 
Atlanttrafik of cargoes required for a compensating voyage. 
(JA 143) Another carrier proposing sailings from the 
Lakes was forced to cancel them for lack of cargo. (JA 


14) 
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Atlanttrafik has incurred losses in the Great Lakes trade, 
which were reduced by carrying higher-paying cargo out 
of New York and Philadelphia. (JA 144, 155) Atlant- 
trafik cannot operate a ship profitably out of the Great 
Lakes without stopping at Atlantic and Gulf ports (JA 
155), and Great Lakes service cannot be supported without 
Atlantic and Gulf cargo. (JA 144, 153) 


Another unstable factor in the Lakes trade is the ability 
of shippers to obtain rate reductions by playing one carrier 
against another. A witness for Port and Associated Lines, 
which planned service from the Great Lakes during 1964, 
testified that the proposed agreement and dual rate con- 
tract were needed not only to avoid the disruption of the 
‘one-shot’? operator in the Lakes (JA 162a) but also: 
‘one individual should not be allowed to play the Lakes 
against the East Coast or vice versa.” (JA 164) The 
witness for Atlanttrafik also testified that this was a reason 
for having one conference, rather than two, with the 
Australian trade involving the same ships loading in the 
Lakes as in the Atlantic. (JA 154) In particular, lower 
rates out of the Lakes than from the East Coast would 
lead to countering reductions out of Atlantic ports. (JA 
160) 


(2) The Proposed Agreements and the Use of the Conference's 
Dual Rate Contract Are Intended to Provide Sufficient 
Stability in the Lakes Trade to Assure Adequate Service 


As was shown above, the Great Lakes-Australia trade 
involves unstabilizing competitive factors which prevent 
the carriers from obtaining sufficient cargo to guarantee 
adequate and regular Lakes service. The purpose of the 
proposed agreement, and the extension of the conference’s 
dual rate contract into the Lakes, is to attain rate stability 
and assure sustaining cargo required to guarantee adequate 
and regular service. (JA 164, 154, 159, 161-162) Such 
a tie-in is necessary to rate stability and regularity of 
service because of the independent operators. (JA 154) 
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Extension of the dual rate contract would tend to prevent 
“‘one-shot’’ operators from coming in because the Con- 
ference members could provide better service and shippers 
would not jeopardize their 12-month shipments out of the 
Atlantic and Gulf just to save money during the summer 
months out of the Lakes. (JA 156) It was testified that 
the dual rate contract system was ‘‘absolutely essential’’ 
if Atlanttrafik’s line was to continue in existence out of 
the Great Lakes. (JA 149) This was based on the experi- 
ence of the carrier which had pioneered Lakes sevrice and 
whose owners had ‘‘gone to a great deal of trouble and 
expense to inaugurate this service.”? (JA 149) 


(3) Rates From the Lakes Generally Lower Than From the 
Atlantic and Gulf Would Jeopardize the Continued Exist- 
ence cf Lakes Service 


Testimony of the Atlanttrafik witness established that 
higher operating costs were ineurred in Great Lakes- 
Australian service than in North Atlantic-Australian serv- 
ice, (JA 145) This consists primarily of additional 
steaming time. The trip from Montreal to Chicago involves 
an added 2,600 miles. (JA 145) Transit time from 
Chicago or Milwaukee to the first port in Australia is 
d4 days... (JA 142, see also JA 160) From New York, it 
is less than half, 26 days. (JA 142) From New York to 
Chicago involves between 3 and 4 weeks extra steaming. 
(JA 145) Additional costs ineurred run from $1,500 to 
$2,000 a day excluding fuel. (JA 145) Indeed, one Lakes 
shipper admitted the carriers’ need for additional revenues 
to take the long voyage into Milwaukee. (JA 166) In 
addition, berths are not always available at the Great Lakes. 
(JA 145-146) On innumerable occasions, Atlanttrafik 
has had to wait two or three days for a berth, which could 
involve five or six thousand dollars, an expense not in- 
curred out of the Atlantic. (JA 157) Delays have also 


1 Exhibit 6 (JA 121), which is Atlanttrafik’s approximate schedule, shows 
even longer times in some cases. 
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been encountered at the Welland Canal and the Seaway 
almost without exception at the beginning and end of the 
season. (JA 157) Such delays have amounted to a day 
anda half. (JA 157) 


To cover this additional expense, Atlanttrafik established 
a $5 arbitrary over its U. S. Atlantie rates to ports out of 
the Detroit area, and a 6 arbitrary to Lake Michigan, 
which involved considerable additional mileage. (JA 145) 
Although Atlanttrafik anticipated no problem as to ‘‘pro- 
motional’’ rates, below Atlantic rates, where volume of 
business would provide some compensation, that carrier’s 
witness testified that: ‘‘It has been our general finding 
already that we can't afford to go up to the Lakes and carry 
yery much cargo at rates underneath our Atlanti¢ rates and 
come out right in the end.”?) (JA 151) A witness for the 
Conference further testified if required to maintain the 
same rates ont of the Lakes, as from Atlantic ports, ‘‘there 
would be no Great Lakes Section,’’ since the carriers 
wouldn't be able to get their costs back.”? (JA 14a) 
Situations where Lakes rates were lower than from the 
Atlantie were characterized as ‘temporary’? (JA 141a) 
The only Lakes rates maintained by Atlanttrafik below the 
rates from the Atlantic were for one shipper, Dow Chemical. 
(JA 156) 


Substantiating the evidence that at Lakes-Atlantie rate 
equality, or at Lakes’ rates generally below those from the 
Atlantic, Lakes service could not be maintained, was the 
fact that Atlanttrafik’s experience showed that it could 
not operate profitably out of the Great Lakes without serv- 
ing Atlantic or Gulf ports on the same voyage (JA 155), 
that Atlantic cargo helped reduce losses ineurred in the 
Lakes trade (JA 155), and that Great Lakes service could 
not be supported without Atlantic and Gulf cargo. (JA 153) 
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(4) The Two-Thirds Consent Requirement Is Essential to 
Stability of Rates, Guarantee of Cargo to the Carrier and 
Guarantee of Service to the Shipper in the Lakes, Atlantic 
and Gulf Trades 


The proposed agreement grants Lakes carriers the privi- 
lege, subject to consent by 2/3 of the Conference, of estab- 
lishing lower rates than those from other coastal areas. 
This is a special concession not granted to Gulf carriers, 
for example. (JA 160) The proposed agreement imposes 
no restraint upon the Great Lakes carriers in equalizing all 
their rates with those from the Atlantic, and does not 
prohibit lower Lakes rates but rather only require two- 
thirds consent by the entire Conference. (JA 115) 


Lakes carrier witnesses testified that under the pro- 
posed agreement they would continue their present policy 
toward developing trade and pioneering service out of the 
Lakes (JA 145), and would be just as sympathetic to lower 
Lakes rates on special commodities and items. (JA 162, 
163) The carriers expect that such rates should be based 
on special reasons. (JA 163 


There is no substantial evidence that the proposed agree- 
ment will foreclose promotional rates from the Lakes where 
intended, for example, to meet foreign competition. The 
Lakes carriers themselves did not anticipate that such 
rates would be considered other than on their own merits 
(JA 150) or that Seaboard lines would act irresponsibly 
or undertake to hurt a member line. (JA 151) It was 
testified that where Atlantic carriers were losing traffic 
in any event, they would not consider rates which moved 
traffic out of the Lakes unfair. (JA 163) As a conse- 
quence, the Lakes carriers, who are obviously not desirous 
of discouraging business out of the Lakes (see JA 141b), 
support the proposed agreement, including the Conference 
consent requirement. (See e.g. JA 146) 


The evidence established that rate stability in the Lakes 
was dependent upon stabilizing their relationship with 
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Atlantic and Gulf rates. Carriers giving regular service 
to the Great Lakes also serve the Atlantic and Gulf. (JA 
139) There was one exception (JA 158). There was, 
furthermore, repeated testimony that Great Lakes rates 
were definitely related to Seaboard rates (JA 138, 153, 156, 
157), since these ranges of ports are competitive. In deal- 
ing with Lakes rate problems, the carriers must give con- 
sideration to shippers using Atlantic coast ports. (JA 150) 
Stability of rates in both areas therefore depends upon 
some tie-in between them, in this case taking the form of a 
two-thirds consent requirement. Combined with the dual 
rate contract involved, the two-thirds consent rule produces 
the rate stability necessary to a guarantee of cargo to the 
carrier and a guarantee of service to the shipper. (See JA 
161, 162, 164, 154) Extension of the conference also tends 
to reduce the disrupting effect of sporadic rate-cutting by 
other carriers by insuring regular service. (JA 156) 


(5) To Australia and New Zealand, the Great Lakes, Atlantic 
and Gulf Coast Are an Interrelated Trade 


The Great Lakes and St. Lawrence River ports compete 
directly with ports on the Atlantic and Gulf coast of the 
United States. (JA 138) This means that the rates from 
the Lakes, when eut by non-Conference operators, takes 
freight away from the Atlantic coast and the Gulf coast. 
(JA 138) Atlanttrafik, as well as the other Conference 
carriers who propose service from the Great Lakes, serve 
other ranges of ports as well as the Great Lakes. (JA 
150) So far as Atlanttrafik is concerned, it is the same 
service from the Great Lakes and the Atlantic. (JA 153) 
Shippers may ship the same commodity to the same desti- 
nation out of New York or Savannah or Detroit. (JA 153) 
As a result of these economic facts, rate stability in the 
Lakes trade cannot be divorced from the relationship of the 
Lakes rates to those from the Atlantic and Gulf. Nor can 
a lack of rate stability in the Lakes be considered a matter 
of indifference to Atlantic ports, since the periodic rate- 
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cutting that oceurs in the Lakes may divert cargo from the 
Atlantic coast. Similarly, as has been shown, rate in- 
stability in the Lakes may result from shipper attempts to 
have the Lakes earriers undercut the rates of carriers from 
the Atlantic. Considered as a separate sea coast, the evi- 
dence clearly establishes that the Lakes have been, and 
are, an inherently unstable competitive situation. Evi- 
dence presented by the carriers most interested in promot- 
ing service from the Lakes, makes it clear that the regu- 
larity and adequacy of such service depends upon stabiliz- 
ing competitive conditions, not only within the Lakes trade, 
but between the Lakes, on the one hand, and the Atlantic 
and Gulf, on the other. 


The Examiner's Initial Decision 


In his Initial Decision the Examiner recommended that 
the three-fourths voting requirement on Lakes rates lower 
than from the Atlantic be approved, if modified to a two- 
thirds requirement (a condition accepted by the Confer- 
ence). He further recommended that the extension of the 
Conference's dual rate contract to the Lakes be approved. 
This decision, which will be discussed more fully in the 
Argument scetion of this brief, was based upon the Exam- 
iner’s conclusion that in general, sustained reduction of 
Lakes rates below Atlantic and Gulf rates might well lead 
to general instability of rates, as well as to require stabili- 
zation of Lakes service by Atlantic and Gulf eargo. The 
Examiner recognized (JA 104) that the inclusion of Lakes 
ports in the Atlantic and Gulf Conference, under a single 
dual rate contract, would bring about improved regular 
service and stable rates from the Lakes to Australia and 
New Zealand. 


The Commission’s Decision 


In its report, which will be discussed more fully in the 
Argument section of this brief, the Commission disapproved 
the two-thirds voting requirement for Lakes rates that are 
lower than Atlantic and Gulf rates, and refused to permit 
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the use of the Conference’s dual rate contract for all three 
coasts. While approving a single Conference administra- 
tion, the Commission concluded that it could not permit 
the exercise of ‘‘the proposed veto power of Great Lakes 
rates by the Atlantic and Gulf carriers."? (JA 15) The 
Commission disapproved the use of a single dual rate 
contract, on the grounds, among others, that such extension 
would hinder Lakes’ development, lessen the bargaining 
power of Great Lakes shippers, and be compelled to be a 
dual rate shipper from the Lakes regardless of whether 
Conference rates or service was satisfactory. In addition, 
the Commission condemned the three-fourths loading re- 
quirement within the Great Lakes section, on the ground 
that since there were only three carriers in the section, 
such a voting requirement gave each of them a practical 
veto over the rate actions of the section. 


As will be developed more fully elsewhere in this brief, 
the basic issues in this proceeding are whether, in the light 
of the unstable competitive situation in the Lakes-Australia 
and New Zealand trade, and considering the propriety of 
the agreement modifications proposed to cope with such 
unstable conditions. the Commission could deny the Con- 
ference the right to enter into agreements stabilizing com- 
petitive conditions, not only within the Lakes, but also 
between the Lakes and other ranges of ports. As will be 
developed in the Argument section, the Commission has 
effectively denicd both the Conference, and the Great Lakes 
section of the Conference, any meaningful relief against the 
unstable conditions confronting them, and has as a conse- 
quence precluded regularity of service from the Lakes, as 
well as refusing to afford the Atlantic and Gulf ranges any 
measure of protection against the deleterious rate cutting 
that has prevailed in the Great Lakes. 
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STATUTES INVOLVED 

The statutory provisions involved are the Act of Sept. 7, 
1916, ¢, 451, see. 1, 39 Stat. 728, U.S.C., Title 46, sec. 814 
(as amended Oct. 3, 1961, P. L. 87-346, see. 2, 75 Stat. 763, 
and Feb, 29, 1964, P. L. 88-275, 78 Stat. 148), and Act of 
Oct. 3, 1961, P. 1. 87-346, see. 1, 75 Stat. 762, U.S.C. Title 46, 
sec. $13a, sct forth in full in the Statutory Appendix 
attached hereto. 


STATEMENT OF POINTS 


1. The purpose of Conference agreements under Section 
15 of the Shipping Act is to assure rate stability and 
regular service. By disapproving all but administrative 
relationships between the proposed Great Lakes section 
and the remainder of the Conference, the Commission 
frustrated such a purpose as to Lakes service. 


2. The basie¢ instability in the Great Lakes trade stems 
from non-conference, opportunistic competition, in com- 


bination with competition from competing ports. In 
approving an isolated Lakes section, the Commission 
denied the carriers the right to effectively mect either 
problem. 


3. Section 15 of the Shipping Act contains no prohibition 
against a carrier voting on rates from ports it does not 
serve, such a prohibition having been proposed and 
rejected in the enactment of Publie Law 87-346, 75 Stat. 
762, 87th Cong., Ist Sess. The Commission erred in dis- 
approving the two-thirds consent of the Conference to 
Lakes rates on the grounds that it would permit carriers 
to vote on rates from ports they do not serve, without the 
right of independent action in the Lakes section. The 
statute relied on by the Commission had no application to 
carriers within a single conference, and therefore pro- 
vided no basis for Commission disapproval. 


4. In the absence of factual support for the assumption 
that a three-fourths voting rule in the Lakes section would 
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be used to stifle Lakes trade, the Commission erred in 
concluding that such a rule was unlawful because it gave 
a single Lakes carrier veto power over Lakes rates. 


5. There was no factual basis for the Commission’s con- 
clusion that extension of the Conference’s dual rate contract 
to the Lakes would divert cargo from Lakes ports. The 
evidence established instead that such extension would tend 
to improve Lakes service and produce rate stability. The 
Commission’s reliance on the right of contract shippers 
to use noneconference operators was both contrary to the 
intent of the dual rate system, and disregarded the 
statutory right of shippers, under Section 14b of the 
Shipping Act, to use nonconference vessels where con- 
ferenee service was not available or where the shipper 
would otherwise be compelled to divert its shipments from 
natural routings. 


6. The Commission acted arbitrarily and capriciously in 
considering the Great Lakes as a unique seacoast, since the 


evidence clearly established that in the Australia-New 
Zealand trade, the Lakes were interrelated operationally 
and competitively with the Atlantic and Gulf ranges of 
ports. 


7. In treating the Great Lakes as a separate and distinct 
seacoast, the Commission acted arbitrarily and capriciously 
in refusing to recognize that the Atlantic and Gulf ranges 
of ports were also competitive, but nevertheless included 
within the scope of a single conference. 


8. As recognized in its Report, the Commission has con- 
tinuing jurisdiction over the operation of Section 15 agree- 
ments. The Commission abused its discretion in basing its 
condemnation of Agreement No. 6200-8 upon factually 
unsupported speculation as to action to be taken thereunder, 
rather than upon action reasonably to be expected based 
upon the evidence of record. 
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SUMMARY OF ARGUMENT 


The evidence of record establishes that rate stability and 
regular service from the Great Lakes to the Australia/New 
Zealand area cannot be assured without an effective con- 
ference and dual rate contract system. The evidence further 
establishes that regular Lakes service is not economically 
feasible at rates generally equal to or below rates from 
the Atlantic and Gulf. 


In disapproving an agreement requiring two-thirds 
approval by the conference of Lakes rates lower than 
Atlantic-Gulf rates, the Commission has effectively denied 
the rate stability essential to regular Lakes service. It 
erred as a matter of law in holding that it cannot approve, 
and that Section 15 precludes, voting power in a carrier as 
to rates from ports it does not serve, such a prohibition have 
been proposed and rejected in the enactment of Publie Law 
87-346. 


The Commission’s rejection of a three-fourths voting 
requirement for the Conference’s Lakes section was with- 
out statutory basis, and there was no factual basis for its 
assumption that the requirement would be used to stifle 
the Lakes trade. 


There was no factual basis for the Commission’s con- 
clusion that extension of the Conference’s dual rate contract 
would contribute to the diversion of cargo from the Lakes, 
and such a result is in fact precluded by Section 14b of 
the Shipping Act which requires prompt release from a 
dual rate contract in the absence of available conference 
service, and leaves the shipper free from compulsion to 
divert cargo from nonconference vessel moving over 
‘‘natural routings.”’ 


The Commission acted arbitrarily and capriciously in 
considering the Lakes as a separate trade area, despite 
evidence of its operational and economic interrelationship 
with other ranges of ports and despite evidence that such 
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treatment foreclosed rate stability and regular service from 
the Lakes. Finally, the Commission abused its discretion 
in disapproving Agreement 6200-8 based upon factually 
unsupported speculation, rather than relying upon its con- 
tinuing jurisdiction under Section 15 to prevent possible 
future abuses. 


ARGUMENT 
L 


The Commission Erred as a Matter of Law in Concluding That 
Section 15 Requires the Great Lakes Section be Free to 
Establish Its Rates Independently 


Under Section 15 of the Shipping Act, U.S.C. Title 46, 
see. S14,! the Commission shall approve all ratemaking 
agreements unless found to be unjustly discriminatory or 
unfair as between carriers, shippers, exporters, importers, 
or ports, or between exporters from the United States and 
their foreign competitors, or to operate to the detriment 


of United States commerce or to be contrary to the public 
interest, or to be in violation of other provisions of the 
Shipping Act. Thus, conference agreements are to be 
permitted unless found violative of specific prohibitions 
set forth in the Shipping Act. 


In view of the evidence in this proceeding regarding rate 
instability in the Lakes - Australia/New Zealand trade, a 
compelling case has been made for a conference agreement, 
and for a dual rate contract system to effectuate such an 
agreement. The comments of the Federal Maritime Board 
on conferences and dual rate contracts is particularly 
appropriate here: 


‘‘The Board believes that conferences are needed if 
stability in rates and services is to be maintained in 


lAct of Sept. 7, 1916, c. 451, sec. 1, 39 stat. 728, as amended. This 
section is set forth in full in the Statutory Appendix to this brief. 


2A more specific criterion for disapproval, which the Commission found 
to be applicable, will be discussed, infra. 


16 


the foreign trade. We further believe that if the con- 
ferences are to be continued they must have the power 
to assure themselves the loyalty of merchants upon 
whose trade they depend. It is our belief that the only 
workable method of achieving such purpose and which 
is not at the same time contrary to the American con- 
cept of fairness in [sic. is] the dual rate system.”’ 
H. Rep. Report No. 498. to accompany H.R. 6775 
Cong., Ist Sess. at page 15 (Letter from the Secretary 
of Commerce to the Chairman, Committee on Merchant 
Marine and Fisheries dated March 20, 1961, comment- 
ing on H.R. 4299, a bill to amend the Shipping Act, 
1916). 


As the Federal Maritime Commission has recently stated 
the need for rate stability: 


The Shipping Act recognizes and history has demon- 
strated that stability of rates is needed to assure con- 
tinuity and regularity of service in the ocean commerce, 
which is in the public interest, the interest of the 
commerce of the United States, and in the interest of 
both earriers and shippers.’? Agreement 8765 — 
Gulf /Mediterranean Trade, 7 FMC 495, 499 (1963) 


The relationship of rate stability to adequate service was 
explained by the Federal Maritime Board in Secretary of 
Commerce v. N. Atlantic Cont'l Frt. Conf., 5 FMB 20, 37 
(1956) : 


“The genuine stability of rates which will ensue 
from the guarantee of rates and the assurance to con- 
ference lines of a basie core of cargo on which to rely 
will enable conference lines to put improved service on 
berth and more efficiently to plan sailings and service.”’ 


A compelling need for rate stability and guaranteed service 
has been shown in this proceeding. 


The most fundamental error of the Commission consists, 
in the last analysis, of its refusal to come to grips with the 
basie problem confronting it—the inherent instability of 
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Great Lakes - Australia/New Zealand service. Ultimately, 
the Commission has not assured regular and dependable 
Great Lakes service, simply because it has rejected the 
only conceivable means of attaining such an end— 
stabilization of rate relationships among the Lakes, 
Atlantic and Gulf ranges of ports. The record shows that 
Atlanttrafik, and more recently two other carriers, have 
attempted to provide regular and dependable service from 
the Lakes. These efforts have been thwarted. Chaotic 
rate instability has resulted not only from opportunistic 
and sporadic intrusions by hit-and-run competition, but 
also from debilitating demands upon earriers serving the 
Lakes to meet Atlantic and Gulf competition, in total dis- 
regard for higher costs of operation from the Lakes. The 
results have favored neither the Great Lakes, nor Atlantic 
and Gulf, ports. Cut-throat competition has taken its toll 
both in the Lakes—in frustrating the efforts of Atlant- 
trafik and others to provide service, and at Atlantic ports— 
in the subsidization of below-cost service from the Lakes, 
and in the diversion of cargoes by improvident and un- 
warranted rate-cutting in the Lakes. 


The crux of the matter is the proposed requirement that 
two-thirds of the entire Conference approve Lakes rates 
lower than Atlantic and Gulf rates. This is supported by 
Atlanttrafik, and the two other carriers intent upon 
promoting regular Great Lakes service, as well as by the 
Port of New York and the North Atlantic ports. There is 
in truth no inconsistency in any of these positions. The 
two-thirds conference consent rule for Lakes rates lower 
than Atlantic and Gulf rates, as found in the perceptive 
report of the Examiner, is in the interest of both the Great 
Lakes carriers and the Atlantic ports. 


The Commission, on the other hand, has missed the point 
altogether. Obsessed with the phrase ‘‘veto power’’, 
(JA 15) the Commission disapproved the two-thirds con- 
sent rule on the grounds that the carriers actually op- 
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erating in the Lakes trade should be free of the power 
of carriers not operating there, totally ignoring (1) the 
fact that the carriers actively promoting Lakes service 
supported the consent rule, with no hint of improper 
motivation appearing in the Commission’s report, (2) the 
fact that rate stabilization among the Lakes, Atlantic and 
Gulf ranges was a condition to regular Lakes service, in 
view of the competitive relationships involved, and (3) the 
fact that carriers who are to be free of the so-called veto 
power have been completely unable, on their own, to estab- 
lish regular and stable service from the Great Lakes. 


To support its erroneous evaluation of ‘‘veto power’’, 
the Commission resorts to the proposition that Section 15 
requires the right of independent action on behalf of 
the Lakes carriers. According to the Commission, this 
case involves the same situation, in practice, as agreements 
between carriers not members of the same conference, or 
between conferences of carriers serving naturally competi- 
tive trades. (Commission Report, JA 16) The evidence 
shows, as set forth in the Statement of the Case, supra, that 
Lakes, Atlantic and Gulf coasts are competitive, each with 
the other. But the Lakes are treated as unique, upon 
extension of the Atlantic and Gulf conference (equally 
competitive with each other) to Lakes ports. This dis- 
parity in treatment remains unexplained. 


The fact is that the Commission has erred as a matter of 
law in basing its decision on the proposition that a carrier 
may not vote on rates from ports it does not serve. 
H.R. 4299 (S7th Cong., 1st Session, as introduced Feb. 15, 
1961) contained the following provision: 


‘*No such agreement shall be approved, nor shall con- 
tinued approval be permitted for any agreement, (1) 
between carriers or conferences of carriers serving 
different trades that would otherwise be naturally com- 
petitive, or (2) which includes ports not serviced by 
the signatories even if otherwise within the general 
trading area, or which permits signatories not serving 
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a particular port to vote in matters affecting such 
port.’? Hearings Before Special Subcommittee on 
Steamship Conferences of the Committee on Merchant 
Marine and Fisheries, House of Representatives, on 
H.R. 4299, 87th Cong., Ist Sess. (1961). 


Paragraph (2), above, did not appear in Draft Revision 
No. 2 of H.R. 4299, published April 13, 1961, (House 
hearings, supra, p. 540) nor in any subsequent version of 
H.R. 4299 or H.R. 6775, which culminated in Public Law 
87-346 (75 Stat. 762). Index to the Legislative History of 
the Steamship Conference/Dual Rate Law, Senate Docu- 
ment No. 100, Sith Cong., 2d Sess. (1962), at page 30. 


As finally enacted as part of Section 15 of the Shipping 
Act, Public Law 87-346 (75 Stat. 762) requires, as a con- 
dition to approval, that the right to independent action 
be retained for any agreement ‘‘between carriers not 
members of the same conference or conferences of carriers 
serving different trade that would otherwise be naturally 


compttitive.’’ (Statutory Appendix, p. 28) In the present 
procecding, the above language is inapplicable, since the 
carriers involved would all be members of the same con- 
ference. As noted above, the prohibition against carriers, 
which are members of the same conference, voting on rates 
from ports which they do not serve, was never enacted 
into law. 


So far as treating the Lakes as a different trade, there is 
no rational basis for doing so and at the same time treating 
the Atlantic and Gulf as a single trade. As the evidence 
shows, all three ranges of ports are competitive for cargo 
moving to the Australia-New Zealand area. 
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II. 


The Commission Acted Contrary to Law in Disapproving the 
Three-Quarters Voting Requirement in the Great Lakes 
Section 


At Sheet 9 of its Report (JA 19), the Commissioner con- 
cludes that it cannot approve a three-quarters voting re- 
quirement in the Great Lakes section on the grounds that 
it *‘permits one carrier to exercise a practical veto over the 
rate-making decision of that section.’? So far as can be 
determined, there is no statutory provision to support this 
conelusion. Considering the Commissioner's finding that 
two carriers, American and Australian Steamship Line - 
Joint Service, and Port and Associated Lines-Joint Serv- 
ice, attempted ‘tin good faith’? to institute Lakes service 
(J.A 18), and that the third, Atlanttrafik has actively under- 
taken to serve the Lakes (JA 13), there is no rational basis 
for concluding that the three-quarters vote requirement is 
intended to be exercised by any of the carriers to stifle 


Lakes trade. As the Commission observes, it has continuing 
supervision under Section 15 to prevent abuses of this 
kind, (JA 18) 


Since there was no statutory or rational basis for dis- 
approving the three-quarters vote requirement, this pro- 
vision must be approved as required by Section 15. 


Ti. 


The Commissioner’s Conclusion That Extension of the Con- 
ference’s Dual Rate Contract Would Contribute to Diver- 
sion of Cargo From the Lakes Was Unsupported by, and 
Not in Accordance With, Reliable, Probative and Substan- 
tial Evidence 


The Commission’s disapproval of the extension of the 
conference’s dual rate contract to the Lakes was based, in 
large measure, upon its conclusion that such extension 
would “‘in fact contribute to the diversion of cargo from 
the Lakes.”’? (JA 20) The proceeding analysis, on which 
this conclusion is based, is essentially non-factual and 
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consists of little more than speculation. In fact, some of 
the reasoning involved militates toward increased move- 
ment from the Lakes, not diversion from that range of 
ports. For example, the Commission finds that shippers 
may elect to sign dual rate contracts from the Atlantic and 
Gulf, because of the Lakes’ limited navigation season. The 
Commission then concludes (JA 19-20) : 


“Tf the shipper elects to sign a dual rate contract from 
the Atlantic and Gulf, he would be compelled, under 
the conference proposal, to be a dual rate shipper from 
the Lakes whether or not conference rates and service 
in the Lakes are satisfactory to him.’’ 


This, of course, directly contradicts the Commission's con- 
clusion that cargo will be diverted from the Lakes. 


The basic reasoning underlying the Commissioner’s 
‘‘diversion’? conclusion is that a single dual rate contract 
for all three coasts would preclude the use of non- 
conference carriers out of the Lakes. (JA 19-20) This 
necessarily assumes that conference Lakes service would 
be unsatisfactory.’ Contract shippers have precisely the 
same problem, however, under the ‘‘independent’’ Lakes 
section approved by the Commission. There is no rational 
basis for concluding that extension of the dual rate contract 
to the Lakes would engender unsatisfactory service: as 
has been shown above, the evidence compels the opposite 
conclusion. 


In any event, the Commission’s ‘‘diversion’’ argument is 
completely answered by the fact that (1) under Section 
14b(1), U.S.C., Title 46, see. 813a(1) (Statutory Appendix, 
p. 24) the shipper is entitled to prompt release from his 
contract if the conference carrier cannot provide required 
space on reasonable notice, and (2) under Section 14b(4), 
the shipper is not required under his dual rate contract to 


1 For example, a shipper might be required to use unsatisfactory service 
from the Lakes or move cargo overland to the Atlantic or Gulf, even though 
satisfactory non-conference service might be available in the Lakes. (JA 20) 


“divert shipments from natural routings not served by 
the carriers or conference of carriers where direct service 
is available. The latter provision would, of course, relieve 
the shipper of having to ‘‘move cargo overland to the 
Atlantie or Gulf, even though satisfactory non-conference 
service might be available.’? (JA 20) 


Iv. 


The Commission Acted Arbitrarily and Capriciously and 
Abused Its Discretion in Disapproving Agreement No. 
6200-8 and in Denying Extension of the Conference’s Dual 
Rate Contract to the Lakes 


Under Section 10(e), of the Administrative Procedure 
Act! this Court shall ‘thold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law.’’ Arbitrary or capricious action has 
been defined as unreasoned or without adequate determining 
principle. United States v. Carmack, 329 U.S. 230 (1946), 
at page 243, see also footnote 14 thereto. 


Arbitrary and eapricious action by the Commission 
include: (1) considering the Lakes-Australia/New Zealand 
trade as a separate and distinct trade despite undisputed 
evidence that service from the Lakes, Atlantic and Gulf 
is inextricably interrelated operationally and compctitively, 
(2) assuming that carriers in the Lakes section would 
stifle Lakes trade through exercise of a veto power under 
the three-quarters voting rule, (3) rejecting rate stabiliza- 
tion among the three ranges of ports despite evidence that 
this was essential to rate stability and regular service in 
the Lakes, (+) denying Lakes earriers the stability of an 
effective dual rate contract system in order to permit 
Lakes shippers to continue to use non-conference competi- 
tion, which competition was shown to have prevented 


1Act of June 11, 1946, c, 324, see. 10, 60 Stat. 243, U.S.C., Title 5, sec. 
1009(e). 
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regular service from the Lakes, (5) according Lakes ports 
unique status as an independent range of ports not accorded 
to Atlantic ports vis-a-vis Gulf ports, and (6) refusing, 
based on arbitrary and irrational distinctions and con- 
siderations, to grant Lakes carriers effective means of 
stabilizing Lakes competitive conditions and service. 


The Commission further abused its discretion in dis- 
approving the proposed agreement and extension of the 
dual rate contract based upon speculation concerning the 
stifling of Lakes trade which was unsupported by the 
evidence, rather than relying upon its continuing juris- 
diction under Section 15 to prevent such abuses, should they 
occur. 


For the reasons stated above, the decision of the Com- 
mission should be reversed. 


Respectfully submitted, 


Artuur L. Wiyxy, JR. 
S. H. Moerman 
J. Raymonp Cuark 
James M. HENDERSON 
743 Investment Building 
Washington, D. C. 
Attorneys for the 
North Atlantic Ports Asso- 
ciation and the Port of 
New York Authority 


January 25, 1966. 
Washington, D.C. 
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STATUTORY APPENDIX 


Act of Oct. 3, 1961, P. L. 87-346, see. 1, 75 Stat. 762, 
U.S.C., Title 46, sec. 813a: 


Sec. 813a. Dual rate contracts used by carriers in foreign 
commerce; subjection to public interest: fairness; pro- 
visions; termination on notice; permission of Commission 
required for lawfulness 


Notwithstanding any other provisions of this chapter, on 
application the Federal Maritime Commission (hereinafter 
“*Commission’’), shall, after notice, and hearing, by order, 
permit the use by any common carrier or conference of 
such carriers in foreign commerce of any contract, amend- 
ment, or modification thereof, which is available to all 
shippers and consignees on equal terms and conditions, 
which provides lower rates to a shipper or consignee who 
agrees to give all or any fixed portion of his patronage 
to such carrier or conference of carriers unless the Com- 
mission finds that the contract, amendment, or modification 
thereof will be detrimental to the commerce of the United 
States or contrary to the public interest, or unjustly dis- 
criminatory or unfair as between shippers, exporters, im- 
porters, or ports, or between exporters from the United 
States and their foreign competitors, and provided the 
contract. amendment, or modification thereof, expressly 
(1) permits prompt release of the contract shipper from 
the contract with respect to any shipment or shipments for 
which the contracting carrier or conference of carriers 
cannot provide as much space as the contract shipper 
shall require on reasonable notice; (2) provides that when- 
ever a tariff rate for the carriage of goods under the 
contract becomes effective, insofar as it is under the control 
of the carrier or conference of carriers, it shall not be 
inereased before a reasonable period, but in no case less 
than ninety days: (3) covers only those goods of the 
contract shipper as to the shipment of which he has the 
legal right at the time of shipment to select the carrier: 
Provided, however, That it shall be deemed a breach of the 
contract if, before the time of shipment and with the 
intent to avoid his obligation under the contract, the 
contract shipper divests himself, or with the same intent 
permits himself to be divested, of the legal right to select 
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the carrier and the shipment is carried by a carrier which 
is not a party to the contract; (4+) does not require the 
contract shipper to divert shipment of goods from natural 
routings not served by the carrier or conference of carriers 
where direct carriage is available; (5) limits damages 
recoverable for breach by either party to actual damages 
to be determined after breach in accordance with the 
principles of contract law: Provided, however, That the 
contract may specify that in the case of a breach by a 
contract shipper the damages may be an amount not 
exceeding the freight charges computed at the contract 
rate on the particular shipment, less the cost of handling; 
(6) permits the contract shipper to terminate at any time 
without penalty upon ninety days’ notice; (7) provides for 
a spread between ordinary rates and rates charged contract 
shippers which the Commission finds to be reasonable in 
all the circumstances but which spread shall in no event 
be more than 15 per centum of the ordinary rates: 
(8) excludes cargo of the contract shippers which is loaded 
and carried in bulk without mark or count except liquid 
bulk cargoes, other than chemicals, in less than full ship- 
load lots: Provided, however, That upon finding that 
economic factors so warrant, the Commission may exclude 
from the contract any commodity subject to the foregoing 
exception; and (9) contains such other provisions not in- 
consistent herewith as the Commission shall require or 
permit. The Commission shall withdraw permission which 
it has granted under the authority contained in this section 
for the use of any contract if it finds, after notice and 
hearing, that the use of such contract is detrimental to the 
commerce of the United States or contrary to the public 
interest, or is unjustly discriminatory or unfair as between 
shippers, exporters, importers, or ports, or between ex- 
porters from the United States and their foreign com- 
petitors. The carrier or conference of carriers may on 
ninety days’ notice terminate without penalty the contract 
rate system herein authorized, in whole or with respect to 
any commodity: Provided, however, That after such ter- 
mination the carrier or conference of carriers may not 
reinstitute such contract rate system or part thereof so 
terminated without prior permission by the Commission 
in accordance with the provisions of this section. Any 
contract, amendment, or modification of any contract not 
permitted by the Commission shall be unlawful, and con- 
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tracts, amendments, and modifications shall be lawful only 
when and as long as permitted by the Commission; before 
permission is granted or after permission is withdrawn it 
shall be unlawful to carry out in whole or in part, directly 
or indirectly, any such contract, amendment, or modifica- 
tion. As used in this section, the term ‘‘contract shipper”’ 
means a person other than a carrier or conference of 
carriers who is a party to a contract the use of which may 
be permitted under this section. 


Act of Sept. 7, 1916, ¢. 451, see. 1, 39 Stat. 728, U.S.C. 
Title 46, sec. S14, as amended Oct. 3, 1961, P. L. 
sec, 2, 75 Stat. 763, and Feb. 28, 1964, P. L. 
78 Stat. 148: 


Sec. 814. Contracts between carriers filed with Com- 
mission; definition of “‘agreement”’; approval, disapproval, 
etc. by Commission; unlawful execution of agreements; 
conference agreements and antitrust laws exemptions; 
civil actions for penalties; terminal leases exemption 


Every common carrier by water, or other person subject 
to this chapter, shall file immediately with the Commission 
a true copy, or, if oral, a true and complete memorandum, 
of every agreement with another such carrier or other 
person subject to this chapter, or modification or cancel- 
lation thereof, to which it may be a party or conform in 
whole or in part, fixing or regulating transportation rates 
or fares; giving or receiving special rates, accommodations, 
or other special privileges or advantages; controlling, 
regulating, preventing, or destroying competition; pooling 
or apportioning earnings, losses, or traffic; allotting ports 
or restricting or otherwise regulating the number and 
character of sailings between ports; limiting or regulating 
in any way the volume or character of freight or passenger 
traffic to be carried; or in any manner providing for an ex- 
clusive, preferential, or cooperative working arrangement. 
The term ‘‘agreement”’ in this section includes understand- 
ings, conferences, and other arrangements. 


The Commission shall by order, after notice and hearing, 
disapprove, cancel or modify any agreement, or any modi- 
fication or cancellation thereof, whether or not previously 
approved by it, that it finds to be unjustly discriminatory or 
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unfair as between carriers, shippers, exporters, importers, 
or ports, or between exporters from the United States and 
their foreign competitors, or to operate to the detriment 
of the commerce of the United States, or to be contrary to 
the public interest, or to be in violation of this chapter, 
and shall approve all other agreements, modifications or 
cancellations. No such agreement shall be approved, nor 
shall continued approval be permitted for any agreement 
(1) between carriers not members of the same conference 
or conferences of carriers serving different trades that 
would otherwise be naturally competitive, unless in the case 
of agreements between carriers, each carrier, or in the case 
of agreements between conferences, cach conference, retains 
the right of independent action, or (2) in respect to any 
conference agreement, which fails to provide reasonable 
and equal terms and conditions for admission and_re- 
admission to conference membership of other qualified 
carriers in the trade, or fails to provide that any member 
may withdraw from membership upon reasonable notice 
without penalty for such withdrawal. 


The Commission shall disapprove any such agreement, 
after notice and hearing, on a finding of inadequate policing 
of the obligations under it, or of failure or refusal to adopt 
and maintain reasonable procedures for promptly and 
fairly hearing and considering shippers’ requests and 
complaints. 


Any agreement and any modification or cancellation of 
any agreement not approved, or disapproved, by the Com- 
mission shall be unlawful, and agreements, modifications, 
and cancellations shall be lawful only when and as long as 
approved by the Commission; before approval or after 
disapproval it shall be unlawful to carry out in whole or 
in part, directly or indirectly, any such agreement, modifica- 
tion, or cancellation; except that tariff rates, fares, and 
charges, and classifications, rules, and regulations explana- 
tory thereof (including changes in special rates and 
charges covered by section 813a of this title which do not 
involve a change in the spread between such rates and 
charges and the rates and charges applicable to non- 
contract shippers) agreed upon by approved conferences, 
and changes and amendments thereto, if otherwise in 
accordance with law, shall be permitted to take effect with- 


out prior approval upon compliance with the publication 
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and filing requirements of section 817(b) of this title and 
with the provisions of any regulations the Commission may 
adopt. 


Every agreement, modification, or cancellation lawful 
under this section, or permitted under section 813a of this 
title, shall be excepted from the provisions of section 1-11 
and 15 of Title 15, and amendments and Acts supplementary 
thereto. 


Whoever violates any provision of this section or of 
section 813a of this title shall be liable to a penalty of not 
more than $1,000 for each day such violation continues, to 
be recovered by the United States in a civil action: 
Provided, howerer, That the penalty provisions of this 
section shall not apply to leases, licenses, assignments, or 
other agreements of similar character for the use of 
terminal property or facilities which were entered into 
before the date of enactment of this Act, and, if continued 
in effect beyond said date, submitted to the Federal Mari- 
time Commission for approval prior to or within ninety 
days after the enactment of this Act, unless such leases, 
licenses, assignments, or other agreements for the use of 


terminal facilities are disapproved, modified, or canceled 
by the Commission and are continued in operation without 
regard to the Commission’s action thereon. The Commis- 
sion shall promptly approve, disapprove, cancel, or modify 
each such agreement in accordance with the provisions of 
this section. 


zh 
AISSLON 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Intervenor, Dow, the questions 


are as follows: 


ds 


Does this Court have jurisdictioniunder the 


Review Act of 1950 (5 U.S.C. 1031; et seg.) 


to review the Federal Maritime Conmieeionts 
disapproval of petitioner's appligation for 
extension of its rate-making authority and 
dual rate contract system to the Great Lakes 


where the petition to review was filed sixty 


| 
two days after entry of the Commission Order? 


| 
Does the filing of a petition to review the 


Commission's subsequent Order of Discontinu- 
| 

ance which does not aggrieve petitioner, and 
| 


to which it consented, revive petitioner's 


right to a review of a Commission) Order 


| 
entered earlier in the proceeding? 


Was not the Commission required under Section 

14b of the Shipping Act, 1916, to} disapprove 
| 

petitioner's application to extend its dual 


rate contract system to Great Lakes ports 
| 


| 
having found that such extension would result 
in discrimination against such ports, be 

| 


detrimental to the commerce of the United 
States, and contrary to the public interest? 
| 


Was not the Commission required; under Section 


15 of the Shipping Act, 1916, to disapprove 


petitioner's application to extend its rate- 


making authority over the Great) Lakes having 


found that the procedures involved would per- 


mit carriers serving competitive Atlantic and 


Gulf ports to exercise a dominant influence 


| 
over the setting of rates in the Great Lakes? 


STATEMENT OF QUESTIONS PRESENTED 


COUNTERSTATEMENT OF THE CASE 


STATUTES 


SUMMARY OF ARGUMENT cote ee en and 


ARGUMENT : 


I 


CONCLUSION.......-. 


SEPARATE 


CERTIFICATE OF SERVICE 


INVOLVED... 


The Commission properly concluded that an exten- 
sion of the Conference organic agreement would 
enable carriers serving the directly | competitive 
Atlantic and Gulf port range to have ja dominant 
voice in setting rates in the Great Lakes to the 
detriment of commerce in that trade... 


The Commission correctly concluded that an exten- 
sion of the Conference's dual rate contract into 
the Great Lakes would be discriminatory and unfair 
to Great Lakes ports and shippers, and would 
impair the flow of commerce 


The Commission disapproval of the Conference 
proposals was firmly grounded on the | record 
| 
The petitions for review should be dismissed as 
fatally defective and impotent to bestow proper 


jurisdiction on this Court......+---+ 
| 
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46 U.S.C.A. §§801-842 


§14b, 75 Stat. 762, 46 U.S.C. 813a 


§15, 39 Stat. 733, as amended, 46 U.S.C. 
Pad. Rule Gives Proc: Rule 12h), (28 USC... 


MISCELLANEOUS 


House Report 498, 87th Cong. Ist Session, pp 


In The 


UNITED STATES COURT oF 


OSs ATLANTIC « 


GULF/AUSTRALTa_ 
NEW ZEALAND 


CONFERENCE 


Petitioner, 


Respondents 


CHEMICAL COMPANY , 
INTERNATIONAL, S.Aa., 
‘C PORTS ASSOCIATION | 
NEW YORK AUTHORITY, 


Intervenors 


In The 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,637 
No. 19,704 


— 


U. S. ATLANTIC & GULF/AUSTRALIA-| 
NEW ZEALAND CONFERENCE 


Petitioner 
Vv. 


FEDERAL MARITIME COMMISSION AND 
-UNITED STATES OF AMERICA 


Respondent 


THE DOW CHEMICAL COMPANY, 
DOW CHEMICAL INTERNATIONAL, S.A., 
NORTH. ATLANTIC PORTS ASSOCIATION, 
AND. PORT OF NEW YORK AUTHORITY, 


Intervenors 


COUNTERSTATEMENT OF THE CASE 


. Fi | 
These are petitions for review of two orders 
| 
entered by the Federal Maritime Commission (hereinafter, 


sometimes referred to as the "Commission") in jits Docket 


No. 1166 proceeding - In the Matter of Agreements Nos. 


6200-7, 6200-8, 6200-B and the Exclusive Patronage (Dual 


Rate) Contract of the U.S. Atlantic & Gulf/Australia- 


New Zealand Conference. The petition in No. 19637 seeks 
review of the Commission's Order of June 24, 1965 dis- 
| 


approving Petitioner's proposal to extend its! organic 


agreement and dual rate contract system into the Great 


| 
Lakes. The petition in No. 19704 seeks review of the 


| 
Commission's Order of Discontinuance subsequently entered 


| 
in the proceeding. The relevant facts are set forth 
| 


| 
below. | 


~~ 


| 
The U.S. Atlantic & Gulf/Australia-New Zealand 
Conference (hereinafter, sometimes referred th as the 


"Conference"), petitioner herein, consists of} six member 


steamship lines (JA 13). By virtue of an Agreement approved 


by the Federal Maritime Commission under Section 15 of the 
Shipping Act, 1916. 46 U.S.C. §814, the Conference 

is authorized to establish rates and conditions of carriage 
for shipments of cargo from Atlantic and Gulf ports to 
destinations in Australia and New Zealand (JA 9). Under 
Section 14b, 46 U.S.C. §813a it has eptainea Commis-— 

sion approval to utilize an exclusive patronage dual rate 
contract system in this trade. Shippers who sign such 


a contract are afforded a rate discount of approximately 


fifteen percent on their shipments. In exchange, they 


undertake to confine such shipments exclusively to Conference 


vessels. 

The Dow Chemical Company and Dow Chemical 
International. S.A. (hereinafter. ponetines collectively 
referred to as "Dow”), intervenors herein, are substantial 
shippers of chemicals, chemical products. plastics, drugs, 
and related commodities in the Conference trade and are 


dual rate contract shippers with the Conference (JA 11). 


In addition, Dow has substantial shipping requirements from 


the U.S. Great Lakes to Australia and New Zealand (JA 137). 


In the past, it has utilized the services of A/B Atlanttrafik, 


| 
the only Conference member line which has ever Imade a Sailing 


in the Great Lakes trade (JA 142, 144, 145, 164, 165). 
| 


On September 5 and 20, 1963, notice appeared in the 
| 


Federal Register that the Conference had filed three agree- 


ments with the Commission for approval. Two of these 
agreements, Nos. 6200-7 and 6200-B, related to |Canadian ports, 
| 


and are not pertinent here (JA 112, 113, 116, 117). The third, 
Agreement No. 6200-8, looked toward extending Gon ference 


| 
jurisdiction to United States Great Lakes ports (JA 114, 115). 
: | 
| 
The Conference asserted that such an extension|was needed 
| 
in order to regulate competition between Great Lakes ports and 


ports on the Atlantic and Gulf of Mexico (JA 137, 138, 139, 140). 
As part of the overall plan, Agreement No. 6200-8 
proposed establishing a "Great Lakes Section" of the Con- 
7 ; | 
ference which. it was claimed. would serve as a vehicle by 
vhich the Conference carriers serving the bueeel Wena establish 


e | 
rates in that trade (JA 139. 140). Under the plan, rates 


in the Great Lakes would allegedly be set by a three-fourths 


majority of the Section’s members (JA 114, 115. 138, 139). 
Actually, since only three of the six Conference members 
even proposed to ‘serve the Great Lakes, unanimity would 
be required for Section action. Furthermore, the Agreement 
contained another requirement vherene three-fourths approval 
of the entire Conference membership would become a condition 
precedent to the establishment of any Lakes rates lower than 
those set by the Conference from Readies and Gulf ports 

i/ 
(JA 114. 115, 138, 139). 

Conference witnesses testified at the hearing that 
their anticipation was that Great Lakes rates, in general, 
would be set with a built-in dé ttereniat making them 
approximately $6.00 higher across-the-board than the comparable 
Atlantic and Gulf rates (JA 140. 147, 160, 162). They stated 
that the absence of such a differential on a given commodity 
would be the exception rather than the rule (JA 160, 162, 163). 


By order dated December 23. 1963, the Commission 


designated all of the Agreements advanced by the Conference for 


investigation and hearing (JA 54-58). Thereafter. Dow; 


i/ The Conference later agreed to reduce this to a two- 
thirds majority (JA 10). meaning that a Lakes rate could 
not be reduced below the Atlantic and Gulf without a 
favorable vote from at least one Conference carrier 
not a member of the Great Lakes Section. 


The International Association of Great Lakes Ports: and 


| 
Federal Commerce and Navigation Company Ltd., the latter, 


A . A " | 
an independent carrier serving the Great Lakes, intervened 


in opposition to those? Conference proposals relating to the 


Great Lakes (JA 132. 133. 165, 166). The Port of New York 


Authority and the North Atlantic Ports Association (hereinafter, 
| 
collectively referred to as the "Port of New York") 


intervened in support of the Conference (JA 134). 


Pursuant to an Order dated April 21./1964, the 
| 


proceeding was expanded to include the issue of whether 


or not the Commission should permit an extension of the 
Conference's dual rate contract system (as well as the 


| 
coverage of its basic intracarrier agreement) into the 
2/ | 
Great Lakes (JA 124-127). 


Evidentiary hearings were held in New York on 
| 


March 30, and 31, 1964 and in Chicago on Aprili22, 1964. 


i 
| 
After the close of the record, the parties submitted 


| 
exhaustive written briefs. 


2/ It should be noted that a dual rate contract system 
is of the most immediate import to shippers like 
Dow since it is this agreement which ties a shipper 
to Conference service. The basic agreement between 
carriers is actually binding only on those] in the 
Conference. Of course, such an agreement is normally 
the prelude to a dual rate system; it is the coverage 
of a basic agreement that generally dictates the 
geographical scope of a dual rate contract. 


On June 26. 1964 an Initial Decision was issued 


by the Hearing Examiner recommending approval of the 


Agreements. Exceptions were filed on behalf of Dow, 
Federal and Commission Hearing Counsel, Replies ee the 
Exceptions by the Conference and Port of New York followed, 
and the Commission heard oral argument on December 2, 1964 
(JA 11). 

On June 24 1965, the Commission issued a Report 
and Order, reversing the Examiner in part and disapproving 
Agreement No. 6Z00-8 and the proposed dual rate contract 

3 
extension (JA sagt. The Report and Order reviewed all of 
the essential facts presented carefully and set forth the 
Commission's judgment that. contrary to the Examiner’s 
view, allowing carriers primarily interested in a different 
range of ports to set rates in the Great Lakes would be 
detrimental to the commerce of the Unitea States, discrimina- 
tory, and contrary to the public interest (JA 21). The 
Commission's decision indicated that an eikeieton of 
Conference jurisdiction into the Great Lakes might have 
3/ By this time. Agreements Nos. 6200-7 and 6200-B had 


been revised. withdrawn and resubmitted to the 
Commission for separate consideration. 


been more favorably considered had the voting procedures 
| 


of the Great Lakes Section given assurance that the Section 


‘ i 
members would have true independence in setting Lakes rates 


and policies (JA 21). 


On August 25, 1965, sixty two days after entry 
and service of the Commission Report and Order, the Con- 


ference filed a petition for review {No. 19637) with this 


Court, allegedly pursuant to the Review Act of,1950, 5 U.S.C. 


§1031-1042 (JA 1-5). 


On August 26, 1965, the Commission issued an 
| 


Order discontinuing the remaining issues in the Docket No. 


1166 proceeding (JA 28). This order was based) upon a 


motion filed by Commission Hearing Counsel to which Conference 


Counsel consented (JA 171-173). The Conference filed a 


petition for review of this Order on September 


(No. 19704) (JA 23-27). | 


The Commission subsequently filed a Motion with 
| 


this Court to dismiss both petitions (JA 34-37). Dismissal 


of the petition in No. 19637 was urged because) of the 


Conference's failure to file it within the six 


time limitation prescribed by Section 4 of the Review 
The Motion to Dismiss No 19704 was based on the fact 
that the Order of Discontinuance in no way aggrieved 
the Conference. 

After the filing of further pleadings by the 
Conference and the Government. the Court denied the Motion 
without opinion (JA 75. 76} It consolidated the two Con- 
ference petitions for review for hearing and ordered that Dow 


and the Port of New York be named as intervenors (JA 73, 74). 


STATUTES INVOLVED 


The pertinent statutes Savoined are attached 

to this brief as Appendix A 
SUMMARY OF ARGUMENT 

The Federal Maritime Commission, complying with 
the highest standards of due process correctly decided 
the central issue’ in this case. 1.e.. that of whether a 
steamship conference. the majority of whose member lines' 
interests undeniably depend upon serving one port area, 


should be permitted to enhance their economic position 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
by imposing unfair and discriminatory restrictions against 


shipments from a competitive port range. Reaching completely 


rational conclusions on the basis of a very adequate 


record, the Commission found that an extension of the 


Conference's jurisdiction and dual rate contract system 
into the Great Lakes. under the conditions proposed, 

| 
would result in stifling the flow of cargo from that area 


to the detriment of Great Lakes ports shippers. and carriers. 


The Commission found that Great Lakes ports are 


directly competitive with ports on the Atlantic and Gulf of 

Mexico (JA 12, 15-17). It also found that five of the six 

Conference member Vanes iad never made a sailing from the 

Great Lakes (JA 13). Yet. Agreement No. 6200+8 would give 

such carriers a Zone taneial voice in determining rates and 
| 


conditions in the Great Lakes and. in some circumstances, an 
outright veto power (JA 15-17). The Commission thus reached 
the inescapable conclusion that approving the} proposals 


| 
before it would result in a detrimental diversion of Great 


Lakes cargo through Atlantic and Gulf ports (TA 20. 21). 


Section 15 of the Shipping Act. 1916, gives the 
Commission broad discretion to withhold approval of any 
Conference agreement which would discriminate against 
ports and shippers, or be contrary to the public interest. 
Finding Agreement No. 6200-8 discriminatory and otherwise 
violative of Section 15 the Commission acted properly in 
denying approval of it. 

Likewise. in dealing with the Conference proposal 
to extend its dual contract into the Great Lakes the 
Commission reached the right conclusion after adequate 
analysis of the facts presented. Taking into account the 
Conference's contemplated across-the-board rate "differential" 
of $6.00 per ton on Lakes cargo. it was recognized that, if 
the contract were approved. shippers requiring service 
from the Great Lakes as well as from Atlantic and Gulf 
ports would be faced with a critical dilemma. They 


would either have to sign the contract to obtain rates 


equal to those given their competitors from Atlantic and 


Gulf ports and. ‘in so doing. forego competitive rate treatment 


in the Lakes; or refuse to sign and automatically forfeit 


| 
the needed contract rates and services for Atlantic and 


Gulf shipments. The Commission duly recognized that 


either choice would place shippers using the Lakes at a 


severe disadvantage in international trade (JA 20, 21). 


In disapproving the dual rate contract extension, 


the Commission was following precedent with laudable 


consistency. In The Dual Rate Cases. 8 FLMC. 16, 50 (1964), 


remanded on other grounds sub nom. Pacific Coast European 


Conference v. United States 350 F. 2d 197 {9th Cir. 1965). 
J : 


cert. denied. 382 U.S. 958 (1965). the Commission denied 


| 
approval of a system which would have forced shippers to bind 
themselves contractually to five trades in order to obtain 
needed contract benefits in one. In that same decision, 


the Cammission struck the Great Lakes from the dual rate 


contract of the River Plate and Brazil Conference on the 
basis of a record which showed that it. too, proposed to 


follow a policy of assessing “aifferentials' or “arbitraries"” 


against Great Lakes ports. Id. at 44. 


The legislative history of Section 14b of the 
Shipping Act. 1916. which exempts dual rate contracts from 
the anti-trust .2.s, clearly shows that a primary objective 
and characteristic of a dual rate contract is the assurance 
given shippers that their rates will be identical with 
those of their competito.;s who are contract signers. Since 
the contract in issue in this case would by no means have 
given Great Lakes shippers this assurance in exchange for 
their exclusive patronage commitment. the Commission very 
properly denied permission for an extension of the Conference 
dual rate system into the Great Lakes. 

The Commission‘s decision was arrived at as a 
result of a proper determination of all relevant issues 


presented in the proceeding. Under the guidelines set forth 


in Johnston Broadcasting Co. v. Federal Communications Commission, 


85 U.S. App. D.C. 40, 46. 175 F.24 351. 357 (D.C. Cir. 1949), this 


deterninabioe sneiuded the making of basic finatnes of fact 

with respect to each such issue. ultimate findings of fact 

flowing logically from the basic findings, and conclusions 
rationally derived therefrom. Since the Commission acted properly 


within its role as final arbiter of the public interest under 


the statutory mandate given by Congress. it follows that 
its decision should not be cist.rbed by this |Court. 


United States v. Pierce Auto Freight Lines, 327 U.S. 515, 


535-536, 66 S.Ct. 687, 698, 90 L. Ed. 821, 835 (1946). 


Turning from the merits of the case to the 


serious jurisdictional questions presented here, a review 
| 


of the Conference brief makes it abundantly ¢lear that 

| 

it is aggrieved by the Commission's Report and Order 
i 

entered on June 24, 1965 (No. 19637) and that alone. 


Nothing of substance is raised as to the Commission's sub- 


sequent Order of Discontinuance to which. in 


Conference consented (No. 19704). 


Under Section 4 of the Review Act of 1950. 
| 


5 U.S.c. 1034, this Court's jurisdiction hinges 
upon the filing of a petition for review within sixty 


days after entry of a contested Order. The Conference 


petition in No. 19637 was filed two days after this prescribed 


statutory period. This untimely filing was. in no way. cured 


by the subsequent petition. It is well settiled that a party 


| 
seeking relief by appeal must comply with the terms of the 


statute authorizing such appeal. U.S. ex rel. Lutz v. Ragen, 


171 F. 2a 788. 789 (7th Cir, 1948) cert. denied. 337 U.S. 910, 


69 S.Ct. 1044. 93'L. Ed. 1722 (1949). and that questions of 
jurisdiction are properly before the Court at any time. 

Schell v. Food Machinery Corp. 87 F. 2d 385, 387 (Sth Cin 1936), 
cert. denied. 300 U.S. 679 57 §.Ct. 670. 81 L. Ed. 883 (1937). 
Since the Conference lacks appropriate standing under both 


petitions they must therefore. be dismissed. 


ARGUMENT 
I. 


THE COMMISSION PROPERLY CONCLUDED THAT AN 
EXTENSION OF THE CONFERENCE ORGANIC AGREE- 
MENT WOULD ENABLE CARRIERS SERVING THE 
DIRECTLY COMPETITIVE ATLANTIC AND GULF PORT 
RANGE TO HAVE A.DOMINANT- VOICE IN SETTING 
RATES IN THE GREAT LAKES TO THE DETRIMENT 
OF COMMERCE IN THAT- TRADE. 


On the record in this case, the Commission found 
4/ 
that Great Lakes ports are directly competitive with those 


4/ It is entirely 1napposite for Petitioner to assail 
the findings by now asserting that the two trades 
are "naturally supplementary not competitive” 
(Petitioner's Brief. pp. 7. 11-14). After all, it 
(Cont. on next page) 


located on the Atlantic Coast and Gulf of Mexico (JA 12, 15-17). 


It also found that. of six Conference carriers. five had 


never served the Lakes and that, obviously, their primary 


purpose and motivation was to protect their cargo movements 
in the competitive Atlantic and Gulf trade (JA LS). 


The Commission properly recognized ithe obvious 


danger presented by Atlantic and Gulf domination of the 


Conference and, therefore. critically evaluated the 
| 
question of whether an extension of Conference rate-making 


power into the Lakes would be appropriate. To resolve 


4/ (Cont. from preceding page) 
was the Conference Chairman. on direct examination, 


who himself observed that: 


",..Lakes and St. Lawrence River por 
compete directly with ports on the 
Atlantic and Gulf Coasts of the Uni 
States..." (JA 138). and. 


"There is direct competition between Lakes 
‘ports and Atlantic Coast ports." (JA 138). 
(Emphasis supplied). 0 : 

- | 

It was, in fact, the very competitive nature of the 

two trades. and the announced intent of the Conference 

to control such competition. which prompted the filing 

of the Agreements now under review (JA 137-139). Thus, 
Petitioner's newly espoused "supplementary" concept 

is entirely without merit. 


the question, it had to weight carefully the "Great Lakes 


Section” proposal which. the Conference claimed, would 


provide the safeguards needed to protect Lakes interests. 

The Commission noted that a hres eeurtne vote 

5/ 

was required to permit Section action as compared to 
a two-thirds requirement needed for Conference ratemaking 
action for the Atlantic and Gulf ports (JA 19). Moreover, 
in the absence of special Section action, Lakes rates, 
generally, would be pegged at arene ron Be $6.00 higher 
than those applicable to shipments from the Atlantic and 
Gulf coast (JA 13). Further Lakes rates could not be 
reduced below these on the Seatoand without consent of 
three-fourths of the full Conference membership under 
any conditions (JA 114, 115). This combination of complicated 
requirements relative to Great Lakes rate-making would, 
the Commission concluded, only urge to vest Lakes "...rate- 
making decisions in carriers who do not serve the area..." 
(JA 16) and permit "...carriers serving one of the trades to 
5/ As three Conference carriers proposed to serve 


the Great Lakes. the three-fourths vote require- 
ment was tantamount to unanimity. 


veto the rates of the carriers serving the other." (JA 17). 
Section 15 of the Act requires that] agreenents 

between conferences or carriers serving competitive 

trades contain provisions reserving to each the right 

to take independent action. This cegoivénenel vas enacted 

into law in 1961 as an amendment to Section 1 

remedy several situations where carriers, by means of 

tying arrangments, were effectively vetoing the actions 

of other carriers in competitive trades. In lits report 


concerning this amendment. the House Committee on Merchant 


Marine and Fisheries stated: 


" ...One reason for the insertion of this pro- 

-vision is the present situation existing in 

the operation of the joint agreement between 

the Pacific Westbound and Far East Conference 
whereby each conference exercises, lin effect, 

a veto power over action by the other conference 
on specific rate applications by shippers. 


"This joint agreement has operated an the 

detriment of shippers by fianseerein the 

ultimate decision with respect to ct _to their rates 

from the carriers immediately servin g them to 

the carriers on the other coasts who have no 
knowledge of or necessarily any interest in 

the welfare of the particular shipper....” 

(House Report 498, 87th Cong.. lst |Sess. pp. 9-10). 
(Emphasis supplied). 


6/ Section 2 of Public Law 87-346. 75 Stat. 


763. 46 U.S.C. §814. 


It is obvious that all of the factors which 

formed the basis for enactment of the "independent action" 
7T/ 

provision are present in this case, As the Commission 
succinctly observed, the Agreements under review are 
4 othe same. in practice. as that which Congress sought 
to prohibit" (JA 16. 17) and if not applied, "...the independent 
action petieenent of seston 15 would be a Aligeys* (JA 17). 

Apart from its "independent action“ requirement, 
Section 15 dictates disapproval of iuny Conference agreement 
which is found to be ©. .unjustly discriminatory or unfair 
as between carriers. shippers ...or ports,...detriment({al to} 
the commerce of the United States. or...contrary to the 
public interest...." Since the Commission found as a fact 


that the instant agreements would have precisely the 


proscribed effects (JA 20). it could not have approved 


them under any circumstances without abandoning completely 


the responsibilities delegated to it by Congress. 


7/ The most that can be said for the Conference argument 
to the contrary and the extensive legislative history 
cited in support of it. is that independent action may 
not be required where one carrier in a conference serves 
a port not served by the others. The instant agreements, 
however, deal with entirely separate trade areas, nota 
specific port or ports in a single trade. 


AGsGe 


THE COMMISSION CORRECTLY CONCLUDED THAT AN 
EXTENSION OF THE CONFERENCE'S. DUAL RATE 
CONTRACT INTO THE GREAT LAKES WOULD! BE DIS- 
CRIMINATORY AND UNFAIR TO GREAT LAKES PORTS 
AND SHIPPERS, AND WOULD IMPAIR THE FLOW OF 
COMMERCE. ie | 


The Commission found that. under the Conference 


plan, Great Lakes rates would be generally subject to a 


"differential" of approximately $6.00 per ton, on an across- 
the-board basis (JA 13). Thus. Lakes shippers would be 


forced to ship their goods at rates substantially higher 


than those of their competitors shipping from Atlantic 
| 


and Gulf ports. As a result. Great Lakes shippers would 
be placed in a hopeless dilemma They could sign the dual 


rate contract to cover their needs in the Atllantic and 
! 


| 
Gulf, but this would force them to concede to discriminatory 


| 
treatment on their Lakes shipments. Otherwise. they could 
| 
refuse to become contract signers in order to! remain 


it 
| 
competitive on their shipments from the Lakes| and, in 
| 
: 
so doing, forego needed contract status as regards their 


Atlantic and Gulf shipments. 


The Commission recognized the clear injustice 
of a contractual tie-in of the two trade areas under 
these circumstances. It summarized its views as follows: 


"One dual rate contract covering both the 
Atlantic and Gulf as well as the Lakes 

would also effectively lessen the bargaining 
power of Great Lakes shippers Since they 
would be forced-to accept conference rates 
from the Lakes or conference rates from the 
Atlantic and Gulf although satisfactory 
service could otherwise be obtained in the 
Lakes. This situation is harmful not only 

to the shipper but to the development of the 
Great Lakes as a trading area. The extension 
would ‘hinder Lakes development and would in 
fact contribute to the diversion of cargo from 
the Lakes.” (JA 20). (Emphasis supplied). 


Thus, the Commission enunciated undeniable public interest 


considerations militating against its approval of the 
Conference proposal under a statute which prohibits the 
use of dual rate contracts which ".. will be detrimental 
to the commerce of the United States or contrary to the 
public interest. or unjustly discriminatory or unfair as 
between shippers. exporters. importers. or ports,...” 
The Commission’s decision to reject the con- 
tractual “tie-in” of the two separate trades conforms in 


all respects with well-established Commission precedent. 


In its omnibus decision in The Dual Rate Cases, 8 F.M.C. 16, 


50 (1964), remanded on other grounds sub nomi Pacific Coast 


European Conference v. United States. 350 F.; 2d 197 (9th Cir. 


1965), cert. denied, 382 U.S. 958 (1965), the Commission with- 
held approval of a contract system of the Latin America/Pacific 


Coast Steamship Conference designed to force; shippers who 


| 
needed contract status in one trade to commit themselves to 
| 
exclusive patronage in four other separate and distinct trades. 


As the Commission stated: 


"Yet, if the Conference is permitted to offer 

-a Single dual rate contract which ancludes 

all five of the trade areas. merchants will 

be forced to obligate themselves to exclusive 
Conference patronage in trade areas not desired 
in order to obtain contract rates in a trade 
area where they feel the dual rate; contract 
meets their needs”. Id. at 50 


1ze such a 


| 
| 
! 
| 
r 


V 
; oe Perri 
requirement as "neither necessary nor fair” 


The Commission went on to characte 
8 
and concluded: 


to the 
| commerce 


"We find it would be both contrary 
public interest and detrimental to 


for the Conference to require that 
obligate himself to exclusive patr 
of these trade areas in order to o 
tract rates in a single trade” 


Ba 


| a merchant 
onage in all 
btain con- 
qa. at 50. 


Further, in that same decision the Commission 


excised coverage of the Great Lakes from the! River Plate 


and Brazil Conference's dual rate contract. | It did so, 


8/ 8 F.M.C. at 50. 


in part, on the basis of a record which showed that the 


River Plate Conference. too. followed a policy of imposing 


"Qifferentials” or "arbitraries” against Great Lakes 


2/ 


cargo. In short, contrary to the Conference assertion, 


the decision under review here represents no radical departure 
10/ 
from Commission policy. Rather. 1t 1s a logical application 
of agency stare decisis. 
In further support of the Commission's action 
on the dual rate contract extension matter. it should be 
noted that the legislative history of Section 14b is con- 
eclusive in its condemnation of any Conference action which 
would afford a select group of shippers a competitive 
advantage due to rate structures within a Conference trade. 
In its report on the new dual rate law. the House Merchant 
Marine and Fisheries Committee stated- 
"A majority of witnesses have supported the 
dual rate system. The shippers on the one 
hand look to this system to provide stability 
9/ 8 F.M.C. at 44. 
10/ Por example, in Contract Routing Restrictions Under 
Agreement Nos. 16. 147. 185 and 4490. 2 U.S.M.C. 220 
(1939), the Commission’s Predecessor held unlawful 


a dual rate contract system which required that Great 
Lakes shipments be routed through Atlantic Coast ports. 


"of rates. and for assurances that their 
transportation costs are identical with those 


of their competitors shipping withini the same 
Conference.” House Report 498. 87th) Cong. 


lst. Sess..-p. 13. (Emphasis supplied). 
The above is a clear eseeseten ofa Congressional under- 
standing and intent that the essence of the dual rate con- 
tract system is the “averaging out” of rates throughout 
| 


the entire port range covered. The contract under review, 


with its built-in "differential" militating against 


shipments from the Great Lakes would fly directly in the 
1 | 
face of this avowed purpose. The Commission responded 


correctly in withholding its approval, 


ITLs 


THE COMMISSION DISAPPROVAL OF THE con 
FERENCE PROPOSALS WAS FIRMLY -GROUNDED 
ON THE RECORD. | 


| 
| 
The Federal Maritime Commission is the agency 


entrusted with the role of determining the "public 


1l/ The Conference assertion that the "prompt release 
clause” would provide Lakes shippers with the 
needed protection is not correct. Release is 
appropriate only when Conference service /is not 
available and the prejudicial rate "a@iffdrential" 
would provide no basis whatever for a contractual 
release (Cf.., JA 122). 


interest" under the statutes it administers. It is the 
exclusive regulatory vehicle by which the porieies of 
the Shipping Act are to be achieved Cf£., International 
Packers, Ltd. v. United States. D. C. Cir.. No. 19,271, 
decided January 25. 1966. It felious that this Court 
should not disturb Commission actions designed to effectuate 
these policies unless such actions are clearly arbitrary and 
capricious. Id. at 6. 

Here. the Commission in reaching the conclusion 
that the extension of an Atlantic and Gulf-dominated Con- 
ference's power into the Great Lakes was not to be approved, 


diligently followed the teachings of this Court in Johnston 


Broadcasting Company v. Federal Communications Commission, 


85 U.S. App. D.C. 40, 46, 175 F.2d 344, 357 (D.C. Cir. 1949), 


12/ 


and the myriad of cases affirming these ground rules. A 


review of the decision and the record shows that each basic 
finding of fact is supported by substantial evidence of 
record, that the ultimate facts clearly appear as rational 


12/ See e.g., Saginaw Broadcasting Co, v. Federal Communications 
Commission. 68 U.S. App. D.C. 282. 287~288. 96 F.2d 554,559-560, 
(D.C. Cir. 1938). cert. denied sub nom. Gross v. Saginaw 
Broadcasting Co.. 305 U.S, 613. 59 S.Ct. 72. 83 L. Ed. 391 
(1938). 


| 
inferences from the basic findings, and that the conclu- 
13/ 
sions reached flow logically from the ultimate findings. 


The final conclusions are firmly grounded, clearly enunciated, 
| 

and well within the bounds of reason. As final arbiter of 
| 


the paramount public interest under the statutes here in- 


| 
volved, it follows, therefore, that the Commission's decision 


| 
must be sustained. United States v. Pierce Auto Freight Lines, 327 


U.S. 515, 535, 536, 66 S.Ct. 687, 698, 90 L. Ed. 821, 835 (1946). 


Iv. 


THE PETITIONS FOR REVIEW SHOULD BE pDIs- 
MISSED AS FATALLY DEFECTIVE AND IMPOTENT 
TO BESTOW PROPER JURISDICTION ON THIS 
COURT. 


It is now apparent, that the Conference seeks 


reversal of the Commission's Report and Order| entered on 
14/ 
June 24, 1965 (No. 19637) and that alone. | Nothing 


13/ For these very reasons Aktiebolaget Svenska Amerika 
Linieu (Swedish-America Line) v. F.M.C.,/ UUs: 

App. D.C. 351 F.2d 756 (D.C. Cir. 1965), is 

not in point (Cf. Conference Brief, pp. 23=23). “TH 

that case, this Court concluded that there were no 

findings whatsoever to support the Commission conclusions. 

| 

It was this Order by which Agreement No. 6200-8 

and an extension of the Conference’s dual rate 

contract into the Great Lakes was disapproved (JA 20,21). 


of substance is raised as to the subsequent Order of 


Discontinuance served on August 25, 1965 (No. 19704). 


The reason for this is obvious. The Order of Discontinu- 
ance did not aggrieve petitioner and, in fact, petitioner 


consented to it (JA 171). 
15/ 


The Review Act of 1950, which gives this 
Court the powet to review orders of the Federal Maritime 


Commission, provides in pertinent part that: 


Sec. 4. Any party aggrieved by a final order 
reviewable under this Act may, within sixty 
days after entry of such order file in the 
court of appeals. wherein the venue pre- 
scribed by Section 3 hereof lies, a petition 

to review such order. 5 U.S.C. § 1034. 

(Emphasis supplied}. 

It is well settled that a party seeking relief 
by appeal must comply with the terms of the statute 
whereby such appeal is authorized U.S. ex rel. Lutz v. 
Ragen, 171 F.2d 788, 789 ‘7th Cir. 1948) cert. denied, 
337 U.S. 910, 69'S.Ct. 1044, 93 L. Ed. 1722 (1949). Morever, 


jurisdictional questions are always open and lack of jurisdiction 


15/ 5 U.S.C. §1031 - 1042. 


may be raised at any time. Schell v. Food Machinery 


Corp., 87 F.2d 385, 387 (Sth Cir. 1936) cert. | denied, 
- Z | 16/ 
300 U.S. 679, 57 S.Ct. 670 81 L. Ed. 883 (1987). 


The petition to review in No. 19637; shows on 
| 


its face that it was filed on the sixty secon@ day after 


entry of the Commission's Report and Order. The second 


(No. 19704) seeks review of an order which does not 

| 
aggrieve petitioner. Since neither petition appropriately 
confers jurisdiction on this Court under the [terms of the 
applicable statute, it is respectfully Sapnieted that both 


must be dismissed. 


16/ In Mansfield Cc. & L. M. Ry. Co. v. Swan. LLL Us Sie 
379, 382, 4 S.ct. 510, 511, 28 L. Ed. 462, 464 (1884), 


the Supreme Court of the United States Held as "“inflex- 
ible" and "without exception” the rule that, unless 
jurisdiction affirmatively appears in the record, the 
appellate court must sua sponte deny its own jurisdic- 
tion. The Mansfield ruling was subsequently codified 
as Fed. Rule Civ. Proc. Rule 12(h). 28 U.8.0. 


CONCLUSION 
For the foregoing reasons, the Orders of the 
Federal Maritime Commission complained of should be 
affirmed, and the’ petitions for review should be dismissed. 
Respectfully submitted, 


THE DOW CHEMICAL COMPANY AND 
DOW CHEMICAL INTERNATIONAL, S.A. 


By__/s/ Jerome H. Heckman 
Jerome H. Heckman 


By _/s/ Robert R. Tiernan 
Robert R. Tiernan 


Their Attorneys 


Dated at Washington, D.C. 
April 5, 1966 2 


SEPARATE STATUTORY APPENDIX 


Act of Oct. 3, 1961, P. L. 87-346, 8 1, 75 Stat. 762, 


U.S.C., Title 46 8 8l3a: 


Sec. 8l3a. Dual rate contracts used by carriers in 


foreign commerce; subjection to public interest; fair- 


ness; provisions; termination on notice; permission of 
| 
Commission required for lawfulness 
| 
Notwithstanding any other provisions of this! chapter, 
on application the Federal Maritime Commission (herein- 
after "Commission"), shall, after notice, and hearing, by 
order, permit the use by any common carrier or cohference 
of such carriers in foreign commerce of any contract, 
amendment, or modification thereof, which is available 
to all shippers and consignees on equal terms and condi- 
tions, which provides. lower rates to a shipper or, con- 
signee who agrees to give all or any fixed portion of 
his patronage to such carrier or conference of carriers 
unless the Commission finds that the contract, amendment, 
or modification thereof will be detrimental to the com- 
merce of the United States or contrary to the public in- 
terest, or unjustly discriminatory or unfair as between 
shippers, exporters, importers, or ports, or between ex- 
porters from the United States and their foreign competi- 
tors, and provided the contract, amendment, or modifica- 
tion thereof, expressly (1) permits prompt release of 
the contract shipper from the contract with respect to 
any shipment or shipments for which the contracting carri- 
er or conference of carriers cannot provide as much space 
as the contract shipper shall require on reasonable 
notice; (2) provides that whenever a tariff rate for the 
carriage of goods under the contract becomes effective, 
insofar as it is under the control of the carrier or con- 
ference of carriers, it shali nct be increased hefore a 
reasonable period, but in no case less than ninety days; 
(3) covers only those goods of the contract shipper as 
to the shipment of which he has the legal right at the 


time of shipment to select the carrier: Provided, how- 
ever, That it shall be deemed 4 breach of the contract 
if, before the time of shipment and with the intent to 
avoid his obligation under the contract, the contract 
shipper divests himself, or with the same intent permits 
himself to be divested, cf the legal right to select the 
carrier and the shipment is carried by a carrier which 
is not a party to the contract; (4) does not require the 
contract shipper to divert shipment of goode from natu- 
ral routings not served by the carrier or conference of 
carriers where direct. carriage is available; (5) limits 
@amages recoverable for breach by either party to actu- 
al damages to be determined after breach in accerdance 
with’ the principles of contract law: Provided, however, 
That the contract may specify that in the case of a 
breach by a contract shipper the damages may be an 
amount not exceeding the freight charges computed at 
the contract rate on the particular shipment, less the 
east of handling; (6) permits the contract shipper to 
terminate at any time without penalty upon ninety days’ 
motice; (7) provides for a spread between crdinary rates 
and rates charged contract shippers which the Commission 
finds to be reasonable in ali the circumstances but 
which spread shall in no event be more than 15 per cent- 
um of the ordinary rates; (8) excludes cargo of the con- 
tract shippers which is loaded and carried in bulk with* 
eut mark or count except liquid bulk cargoes,.other than 
chemicals, in less than full shipload lots; Provided, 
ver, That upon finding that economic facters so war- 
rant, the Commission -may exclude from the contract any 
commodity subject te the foregoing exception; and (9) 
contains such other provisions not inconsistent herewith 
as the Commission shall require or permit. The Commis- 
gion shall withdraw permission which it has granted 
under the authority contained in this section fer the 
use of any contract if it finds, after notice and hear- 
ing, that the use cf such contract is detrimental to 
the commerce of the United States or contrary to the 
public interest, or is unjustly discriminatory or un- 
fair as between shippers, exporters, importers, or ports, 
or between exporters from the United States and their 
foreign competitors. The carrier or conference of carri- 
ers may on ninety days‘ notice terminate without penalty 
the contract rate system herein authorized, in whole or 
with respect to any commodity: Provided, however, That 
after such termination the carrier or conference of 


carriers may not reinstitute such contract rate system 
or part thereof so terminated without prior permission 
by the Commission in accordance with the provisions of 
this section. Any contract, amendment, or modification 
of any contract not permitted by the Commission shall be 
unlawful, and contracts, amendments, and modifications 
shall be lawful only when and as long as permitted by 
the Commission; before permission is granted or after 
permission is withdrawn it shall be unlawful to carry 
out in whole or in part, directly or indirectly, any 
such contract, amendment, or modification. As used in 
this section, the term "contract shipper" means a per- 
son other than a carrier or conference of carriers who 
is a party to a contract the use of which may be per- 
mitted under this section. 


Act of Sept. 7, 1916, c. 451 81, 39 Stat. 7 


U.S.C., Title 46 § 814, as amended Oct. 3, 1961, | 


L. 87-346, § 2, 75 Stat. 763 and Feb. 28, 1964, B. L. 


88-275, 78 Stat. 148: 


ee ee eS ee 


| 
. * . . * | . 
Commission; definition of "agreement"; approval, idisap- 


Sec. 814. Contracts between carriers filed with 


| 
proval, etc. by Commission; unlawful execution off agree- 


ments; conference agreements and antitrust laws @xemptions; 


ject to this chapter, shall file immediately with the 
Commission a true copy, or, if oral, a true and domplete 
memorandum, of every agreement with another such icarrier 
ox other person subject to this chapter, or modification 
or cancellation thereof, to which it may be a party or 
conform in whole or in part, fixing or regulating trans- 
portation rates or fares; giving or receiving spécial 
rates, accommodations, or other special privileges or 
advantages; controlling, regulating, preventing, jor de- 
stroying competition; pooling or apportioning eaynings, 


losses, or traffic: allotting ports or restricting or 
otherwise regulating the number and character of sailings 
between ports; Limiting or regulating in any way the vol- 
ume or character of freight or passenger traffic to be 
carried; or in any way the volume or character of freight 
or passenger traffic to'be carried; or in any manner pro- 
viding for an exclusive, preferential, or cooperative 
working arrangement. The term "agreement" in this sec- 
tion includes understandings, conferences, and other 
arrangements. 


the Commission shall by order, after notice and hear- 
ing, disapprove, cancel ior modify any agreement, or any 
modification or cancellation thereof, whether or not pre- 
viously approved by it, ‘that it finds to be unjustly dis- 
criminatory or unfair as between carriers, shippers, ex- 
porters, importers, or ports, or between exporters from 
the United States and their foreign competitors, or to 
operate to the detriment of the commerce of the United 
States, or to be contrary to the public interest, or to 
be in violation of this chapter, and shall approve all 
other agreements, modifications or cancellations. No 
such agreement shall be approved, nor shall continued 
approval be permitted for any agreement (1) between 
carriers not members of the same conference or confer- 
ences of carriers serving different trades that would 
otherwise be naturally competitive. unless in the case 
of agreements between carriers, each carrier, or in the 
case of agreements between conferences, each conference, 
retains the right of independent action, or (2) in re- 
spect to any conference agreement, which fails to pro- 
vide reasonable and equal terms and conditions for ad- 
mission and readmission to conference membership of other 
qualified carriers in the trade, or fails to provide that 
any member may withdraw from membership upon reasonable 
notice without penalty for such withdrawal. 


The Commission shall disapprove any such agreement, 
after notice and hearing, on 2a finding of inadequate polic- 
ing of the obligations under it, or of failure or refusal 
to adopt and maintain reasonable procedures for promptly 


and fairly hearing and considering shippers’ requests and 
complaint 


Any agreement and any modification or cancellation 
of any agreement not approved, or disapproved, by the 
Commission shall be unlawful, and agreements, modifications, 


and cancellations shall be Lawful only when and 
as long as approved by the Commission; before approval 
or after disapproval it shall be unlawful to carry out 
in whole or in part, directly or indirectly, any guch 
agreement, modification, or cancellation; except that 
tariff rates, fares, and charges. and classifications, 
rules, and regulations explanatory thereof (including 
changes in special rates and charges covered by section 
8l3a of this title which do not involve a change in the 
spread between such rates and charges and the rates and 
charges applicable to noncontract shippers) agreed upon 
by approved conferences, and changes and amendments 
thereto, if otherwise in accordance with law, shall be 
permitted totake effect without prior approval upon 
compliance with’ the publication and filing requirements 
of section 817(b) of this title and with the provisions 
of any regulations the Commission may adopt. 
| 

Every agreement. modification. or cancellation law- 
ful under this section, or permitted under section 813a 
of this title, shall be excepted from the provisions of 
section 1-11 and 15 of Title 15, and amendments and 
Acts supplementary thereto. | 


Whoever violates any provision of this section or 
of section 813a of this title shall be liable to a 
penalty of not more than $1.000 for each day such, viola- 
tion continues, to be recovered by the United States in 
a civil action: Provided. however, That the penalty pro- 
visions of this section shall not apply to leases| 
licenses, assignments, or other agreements of similar 
character for the use of terminal property or facilities 
which were entered into before the date of enactment of 
this Act, and, if continued in effect beyond said) date, 
submitted to the Federal Maritime Commission for approval 
prior to or within ninety days after the enactment of 
this Act, unless such leases. Licenses, assignments, or 
other agreements for the use of terminal facilities are 
disapproved, modified, or canceled by the Commission and 
are continued in operation without regard to the Commis-— 
sion's action thereon. The Commission shall promptly 
approve, disapprove, cancel, or modify each such agree- 
ment in accordance with the previsions of this section. 


Act of Dec, 29. 1950, C, i189, $4. 64 Stat. 1130, 


USsCu; Tithe, Ss. L034: 


of petition service, 


Any party aggrieved by a final order reviewable under 
this chapter may, within sixty days after entry of such order, 
file in the court of appeals. wherein the venue prescribed 
by Section 1033 of this title lies, a petition to review such 
order, Upon the entry of such order. notice thereof shall be 
given promptly by the agency by service or publication in 
accordance with the rules sof such agency. The action in court 
shall be brought against the United States, The petition 
shall contain a concise statement of (a} the nature of the 
proceedings as to which review is sought, ib) the facts upon 
which venue is based. .c) the grounds on which relief is sought, 
and (d) the relief prayed. The petitioner shall attach to the 
petition. as exhibits. copies cf the order, report, or decision 
of the agency. The clerk shall serve a true copy of the 
petition upon the agency and upen the Attorney General of the 
United States by mailing by registered mail, with request for 
return receipt. a true copy tc the agency and a true copy to 
the Attcrney General. 
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